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Dear Mr. Khuzami:

| am writing to direct your attention to documents obtained from the U.S. Department of
Education (DOE) in response to several Freedom of Information Act (FOIA) requests.
These documents raise a number of questions about the propriety of communications
between DOE officials and individuals with a potential financial interest in an ongoing
rulemaking, which | believe warrant further review by the Securities and Exchange
Commission (SEC).

The Higher Education Act (HEA) specifies the types of institutions of higher education
eligible to receive Title IV federal student aid. In particular, institutions that offer short-
term, non-degree programs are eligible to receive Title IV funds if they “prepare
students for gainful employment in a recognized occupation.” Beginning in the summer
of 2009, the DOE began a negotiated rulemaking process to promulgate a regulatory
definition of “gainful employment” as it is used to define these institutions in the HEA. A
proposed regulation was published in the Federal Register on July 26, 2010; however, a
final rule has yet to be published.

A large number of institutions that qualify for Title IV funding under the gainful
employment provision are for-profit institutions of higher education, many of which are
owned and operated by publicly-traded corporations. Consequently, the DOE
rulemaking drew a significant amount of interest from investor groups with a financial
interest in these institutions.

Since issuing the proposed regulation, allegations have been made that DOE officials
may have engaged in inappropriate communications with some investors with a
financial interest in the outcome of the rulemaking process. These allegations have
been bolstered by DOE documents released in response to several FOIA requests. In
particular, the documents indicate that several investors contacted the DOE and met
with officials involved in the development of the proposed rule while the rulemaking
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process was ongoing. Additionally, these documents suggest that non-profit groups
advocating in support of the DOE’s proposed rule were in regular contact with DOE
officials, as well as investors interested in the outcome of the rulemaking.

The documents released by the DOE consist mostly of e-mails received or sent by
officials directly involved in the development of the proposed rule. Very few of the
documents include any communication received or sent by individuals with the Office of
the Secretary. Therefore, | have requested the DOE to release all documents related to
the development of the gainful employment regulation, including those maintained by
the Office of the Secretary.

| strongly support the constitutional right of all Americans to petition their government.
However, | also believe that it is imperative that federal regulations are developed
through an open and transparent process that is not improperly influenced by those
seeking to realize a financial gain from the outcome. While these documents do not
provide conclusive evidence of any wrongdoing, they do raise a number of troubling
questions about the involvement of investor groups in the development of a pending
regulation. Therefore, | urge you to review these materials and determine if further
action by the SEC is warranted.

If you need additional information, please contact Frank Macchiarola, Republican Staff
Director of the Senate HELP Committee at 202-224-6770. Thank you for your attention
to this important matter.

Sincerely,

Michael B. Enzi
United States Senator
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Dear Mr. Bharara:

| am writing to direct your attention to documents obtained from the U.S. Department of
Education (DOE) in response to several Freedom of Information Act (FOIA) requests.
These documents raise a number of questions about the propriety of communications
between DOE officials and individuals with a potential financial interest in an ongoing
rulemaking, which | believe warrant further review by the U.S. Attorney's office.

The Higher Education Act (HEA) specifies the types of institutions of higher education
eligible to receive Title IV federal student aid. In particular, institutions that offer short-
term, non-degree programs are eligible to receive Title IV funds if they “prepare
students for gainful employment in a recognized occupation.” Beginning in the summer
of 2009, the DOE began a negotiated rulemaking process to promulgate a regulatory
definition of “gainful employment” as it is used to define these institutions in the HEA. A
proposed regulation was published in the Federal Register on July 26, 2010; however, a
final rule has yet to be published.

A large number of institutions that qualify for Title IV funding under the gainful
employment provision are for-profit institutions of higher education, many of which are
owned and operated by publicly-traded corporations. Consequently, the DOE
rulemaking drew a significant amount of interest from investor groups with a financial
interest in these institutions.

Since issuing the proposed regulation, allegations have been made that DOE officials
may have engaged in inappropriate communications with some investors with a
financial interest in the outcome of the rulemaking process. These allegations have
been bolstered by DOE documents released in response to several FOIA requests. In
particular, the documents indicate that several investors contacted the DOE and met
with officials involved in the development of the proposed rule while the rulemaking
process was ongoing. Additionally, these documents suggest that non-profit groups
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advocating in support of the DOE’s proposed rule were in regular contact with DOE
officials, as well as investors interested in the outcome of the rulemaking.

The documents released by the DOE consist mostly of e-mails received or sent by
officials directly involved in the development of the proposed rule. Very few of the
documents include any communication received or sent by individuals with the Office of
the Secretary. Therefore, | have requested the DOE to release all documents related to
the development of the gainful employment regulation, including those maintained by
the Office of the Secretary.

| support the constitutional right of all Americans to petition their government. However,
| also believe that it is imperative that federal regulations are developed through an
open and transparent process that is not improperly influenced by those seeking to
realize a financial gain from the outcome. While these documents do not provide
conclusive evidence of any wrongdoing, they do raise a number of troubling questions
about the involvement of investor groups in the development of a pending regulation.
Therefore, | urge you to review these materials and determine if further action by your
office is warranted.

If you need additional information, please contact Frank Macchiarola, Republican Staff
Director of the Senate HELP Committee at 202-224-6770. Thank you for your attention
to this important matter.

Sincerely,

A

United States Senator
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