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Mr. President, I rise today to urge my colleagues to join me in supporting this joint resolution disapproving the National Mediation Board rule that will deprive railway and airline employees of a voice in their representation elections.   


For 75 years, the Board’s procedure for voting on union representation properly reflected the geographically broad workforce of the rail and airline industries.  Under this time-tested procedure, the workforce would become unionized if the majority of all the workers in a class voted to join a union.  
The new rule has changed the way employees’ votes are counted in order to favor the union.  For 75 years, not voting at all has counted as a no vote.  Now, employees who do not vote will lose any chance to weigh in on the question of union representation.   In fact, a minority of workers in a class could determine the fate of the entire workforce.  This new rule conflicts with the plain language of the statute.  The method for selecting a union is expressly described in the Railway Labor Act: “The majority of any craft or class of employees shall have the right to determine who shall be the representatives of the craft or class for the purposes of this Act.”  No matter what the Board’s policy justifications for this rule are, the law is clear.  Supporting this resolution will send a message to those who want to change this 75 year old rule to favor unions in an industry that is already majority unionized.  The only appropriate manner to create new policy here is to amend the statute.           
Proponents of the new rule say the election procedure under the Railway Labor Act should mirror the procedure used under the National Labor Relations Act.   While this procedure may work fine with smaller units of workers, typically working within the same workplace, it is not an equitable method for workers in the railway or airline industries.  The classes of railway and airline workers were intentionally created to be system-wide in order to allow uniform workplace rules and prevent the shutdown of an entire carrier should there be a strike in one local.
 With workers geographically spread out across the country and working on different shifts, it is difficult for transportation industry employees to communicate their views with co-workers and voice their opinions during a union election.  For 75 years, abstaining has been a way of saying “not sure” or “need more information,” as well as “no.”   In many companies, unions try year after year to gain the backing of a majority of employees through elections. This rule change silences those who don’t vote because they don’t feel like they’ve gotten enough information to decide.  Instead of requiring a union convince the workforce to support the union, the Board is seeking to allow unions to force their way in.  This is a matter of deep concern because once a union is certified, there is no way to decertify it.    
Currently, the Board does not have a specific decertification process.  This makes it nearly impossible for employees unhappy with their union to organize their fellow employees and vote the union out of their workplace.  It seems logical that since the Board acted to make it easier for employees to join a union, it would have also simplified the process for employees to get rid of their union.   But, despite requests to do so during the notice and comment period for the rule, they did not.  In fact, employees stuck in unions they do not support because of this rule will also not have the benefit of state Right to Work laws, which would allow an employee to opt out of full union membership and dues obligations.  The Railway Labor Act preempts the 22 states that have adopted Right to Work laws.  

The Board has acknowledged that its primary duty in resolving representative disputes is “to determine the clear, un-coerced choice of the affected employees.”  I could not agree more.  But that important duty needs to apply equally when employees seek to vote a union out of their workplace.  The fact that the new rule fails to include a decertification process based on the majority of votes cast, is not only troubling, but evidences the true intent of the Board and this Administration to tilt the playing field to favor unions over individual workers’ rights.
Mr. President, last year this body unanimously confirmed two nominees to the National Mediation Board.  Several members of the HELP Committee, including my office, specifically asked each of them about their position on changing the way a majority in a unionization election is measured.  In reply these nominees stated that they had no pre-conceived agenda to alter election rules that have been in place for 75 years.  Yet, practically before the ink had dried on their confirmations, these two nominees began pushing through this regulation which is a wholesale reversal of those rules to the benefit of labor unions.  It is not as uncommon as it should be for nominees to say one thing in their confirmation hearings and act differently once in office, but this example may be one of the most concerning because of the way it was done.  
In their haste, the Majority NMB members thoroughly disregarded the rights of the single minority member.  The Minority Member was given no notice about the other Board members plans, including even the fact that there was a rulemaking effort underway.  Instead, she was presented with the proposed rule to be published and given one and a half hours to review and determine if she would support it.  They even tried to stop her from publishing a dissent to the rule proposal.  Silencing dissenting views appears to be an alarming trend at the Board.  And unfortunately, it has gone beyond the National Mediations Board.  
Over at the National Labor Relations Board, workers’ rights and freedoms are similarly at risk.  Just recently, at the end of August, the NLRB chose to revisit a 2007 ruling known as Dana Corp. that protected workers’ rights to a secret ballot vote.  In that 2007 ruling, the Board held that card check was inferior to the use of secret ballot voting in union elections.  The Board concluded that when an employer recognized a union in the workplace by card check, employees had the right to request a secret ballot vote to show whether they actually wanted union representation.  This was an important ruling to protect workers from union coercion and intimidation that can occur in the card check process.  The ruling gave employees a voice in whether they actually wanted union representation, instead of having their employer and a union decide for them. 

Now fast forward to August 2010.  The NLRB has just decided to revisit that 2007 ruling.  Why?  There has not been a major shift in management-labor relations that warrants such a change.  In fact, the 2007 ruling has served as an important oversight mechanism.  According, to the Wall Street Journal, since the 2007 ruling, 1,111 workplaces have become union by the card check process, of which 54 of those have demanded a vote.  Only 15 of the 54, voted against the union.  So clearly, the 2007 ruling has not led to huge losses for the unions.  But it did give employees a say in their workplace.      
This Congress should be very concerned about the current state of these administrative boards that were intended to be independent.  Concealed agendas cannot become the norm for Senate confirmed positions.    If it is then we will have difficulty confirming anyone whose former employer would fall under the nominee’s jurisdiction.   
I want to thank the Senator from Georgia, Mr. Isakson for offering this resolution to send a message to the National Mediation Board that when they seek a change in policy, they must do so within their constitutional and legal authority.

I also note that every member of our caucus has co-sponsored Sen. Isakson’s resolution and joins him in sending this message.  I urge all of my colleagues to vote for this resolution.  
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