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Chairman Cassidy, Ranking Member Sanders, and distinguished members of the Committee:

My name is Brian Miller, and I practice hospital medicine at the Johns Hopkins Hospital. As an academic health policy
analyst, I serve as an Associate Professor of Medicine and Business (Courtesy) at the Johns Hopkins University School
of Medicine and as a Nonresident Fellow at the American Enterprise Institute. My research focuses on how we can
build a more competitive and vibrant health sector to make healthcare more efficient, flexible, and personalized for
patients. This perspective is based upon my prior regulatory experience at four federal regulatory agencies. Through
my current role as a faculty member, I regularly engage with regulators, policymakers, and businesses in search of
solutions to help create a better healthcare system for all. Today I am here in my personal capacity, and the views
expressed are my own and do not necessarily reflect those of the Johns Hopkins University or the Johns Hopkins
Health System, the American Enterprise Institute, the North Carolina State Health Plan, or the Medicare Payment
Advisory Commission (MedPAC).

It is not easy to be a patient today nor an employer purchasing health benefits. Health care costs are rising for all,
with total national health expenditures comprising 17.6%! of the gross domestic product. A key component of rising
costs are rising prices for health services and drugs. The hospital sector, in particular, exhibits flat or negative labor
productivity growth,> demonstrating the ills of monopoly, overregulation, and a consequential lack of innovation and
growth. Historical policy choices have unintentionally placed a foot on the accelerator driving hospital
consolidation, with hospital acquisition of outpatient practices due to the lack of site neutral payment>* and the

340B program®*® both driving regulatory arbitrage as a strategy in place of improving clinical operations to better
serve patients. Despite this, there is still much hope for using policy to help patients.

In my testimony today, I will focus on three practical areas where policy, technology, and real-world business
operations can improve affordability for patients:

! Centers for Medicare & Medicaid Services. NHE Fact Sheet. www.cms.gov. Published September 6, 2023. https://www.cms.gov/data-
research/statistics-trends-and-reports/national-health-expenditure-data/nhe-fact-sheet

2 U.S. Bureau of Labor Statistics. Private community hospitals labor productivity. Published June 26, 2025.
https://www.bls.gov/productivity/highlights/hospitals-labor-productivity.htm

* Mansell L. Addressing Medicare spending and hospital consolidation with site-neutral payments.. Niskanen Center. Published March 4, 2024.
https://www.niskanencenter.org/addressing-medicare-spending-and-hospital-consolidation-with-site-neutral-payments/

* Albanese J. Opportunities for Medicare site neutrality in 2025. Paragon Health Institute. Published January 8, 2025.
https://paragoninstitute.org/medicare/opportunities-for-medicare-site-neutrality-in-2025/

* DiGiorgio AM, Winegarden W. Reforming 340B to Serve the Interests of Patients, Not Institutions. JAMA Health Forum. 2024;5(7):¢241356-
€241356. doi:10.1001/jamahealthforum.2024.1356

¢ Wofford D, Kendall D. One way to fix America’s broken hospitals: Reform 340B. Third Way. Published September 23, 2024.
https://www.thirdway.org/report/one-way-to-fix-americas-broken-hospitals-reform-340b




1. Price transparency to empower patients and physicians
2. The role of pharmacy benefit managers and deploying transparency to empower employers
3. The North Carolina State Health Plan story

1. Price transparency for consumers
Consumers regularly make a variety of tradeoffs on cost and quality in their daily lives when purchasing items small
and large. Americans purchase a variety of everyday consumer products; in calendar year 2019, Americans
consumed 612.4 million jars of peanut butter,” while in 2023, Americans chose amongst at least 51 varieties across 9
brands.® Consumers also make more complex, large purchases with greater transaction costs while weighing cost,
quality, and other features. For example, in 2022, Americans purchased 13.6 million new and 39 million cars,” with
the new car market comprising 275 models'? and untold thousands of potential combinations of colors and features.
In addition to the purchase of goods, consumers also regularly decide — as part of their daily life — and choose
between various providers of service weighing tradeoffs between price, convenience, and reputation. For example,
each year over 273,000 independent shops!! serve Americans in a variety of manners, including the $8.1 billion oil
change market.!? Independent auto repair shops are notably recognized for trustworthiness, prices, and reputation,
while chains were notable for convenience,'* demonstrating some of the many choices that millions of Americans
make every day weighing tradeoffs — in this case the integrated value of independent auto repair shops as compared
to dealer service. To assume that American consumers cannot value and make tradeoffs incorrectly assumes that
they lack agency.

Unfortunately, hospital markets — which market and sell a variety of products and services to consumers and
employers — have historically lacked such transparency. In 2019, Executive Order 13877'* directed multiple federal
agencies, including the Department of Health and Human Services (HHS), to require the disclosure of negotiated
rates and expected out-of-pocket costs for shoppable services, defined as “common services offered by multiple
providers through the market, which patients can research and compare before making informed choices based upon
price and quality.” The order noted that 90% of the 300 highest-spending outpatient categories were considered
shoppable. As part of the CY2020 hospital outpatient prospective payment system and ambulatory surgical center
payment system annual rule, the Centers for Medicare and Medicaid Servies (CMS) required hospital disclosure of
gross and payer-specific negotiated charges for a total of 300 services, including 70 mandatory shoppable services
with the hospital selecting an additional 230 services. The 2020 implementation of CMS’ price transparency for
shoppable services!® came with civil monetary penalties'® of 300 $/day per penalty, subsequently updated in 2021 by
the Biden Administration for CY2022 to both increase with scale and cap, now registering up to $5,500/day."’
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Regulators also deployed best practices in crafting price transparency regulations, noting that prices must be
actionable, timely, and accessible.

Initial compliance was poor despite CMS’ extension of the compliance deadline to January 1, 2021,'® with
researchers demonstrating that 75 of the 100 highest revenue hospitals were noncompliant with at least 1 major
requirement.'® Another study also showed that 55% of hospitals had not posted a machine-readable file.?* A broader
2022 study of 5,239 hospitals showed 729 or 13.9% had a machine-readable file but no shoppable display, 29.4% or
1,542 had a shoppable display and no machine-readable file, and 300 or 5.7% had both; unfortunately, 50.9% or
2,668 hospitals had neither.2! A November 2024 HHS OIG report*? demonstrated persistent, significant
noncompliance with the hospital price transparency rule, with 37 of 100 hospitals service complying with 1 or both
of the components of the rule, and analysts noting room for improvement in industry compliance and regulator
enforcement.?

Having clear information for shoppable services, including plain-language descriptions and both cash prices and
payer-specific charges, available to the general public without a paywall is critical. With many hospitals in minor or
material noncompliance and hospital price transparency a bipartisan priority, further work is still needed to ensure
that hospitals meet both the explicit written language and spirit of price transparency regulations.?* Regular, routine
auditing of large health systems through secret shopping — with a particular focus on tax-exempt institutions
recognizing the significant financial benefits of tax exemption — is a must, along with meaningful implementation of
financial penalties and publicization of noncompliance. CMS, state insurance commissioners, and other
governmental and non-governmental stakeholders should also consider a public information campaign around
shoppable services, with an aim to promote price awareness and engender price and non-price competition for health
care services.

Transparency of hospital facility fees remains a critical arena for policy improvement. Regulators, including CMS
and state bodies, should require transparency of hospital outpatient department facility fees, a critical consumer
protection issue. While health policy experts can parse the technocratic payment regulatory policy difference
between a facility billing on the physician fee schedule versus those billing as hospital outpatient departments, it is
unrealistic to expect a consumer to know if a clinic is greater than 250 yards or less than 35 miles from the original
hospital site and whether it was acquired and billing as an off-campus hospital outpatient department prior to
November 2, 2015. Recognizing national news reports regarding the lack of hospital price transparency of facility
fees,?>?6 policymakers should also encourage the Federal Trade Commission to investigate hospital marketing
practices around facility fees, to ensure that consumers are appropriately informed.
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Other arenas of price transparency have attracted regulatory attention, including a 2020 regulation targeting price
transparency regulations affect group health plans,?’ as well as the proposal and subsequent implementation of a real
time prescription benefits tool for Part D,?®* a development with the potential to change prescribing practices across
payer markets. Researchers studied the implementation®® of a real-time prescription benefit tool (RTPB) and found
no change in prescription expenditures. However, the study failed to assess for a more realistic range of expected
outcomes. Implementation of a RTPB would be more likely to change prescribing habits to avoid increased costs, as
opposed to decreasing costs. Further research is needed to determine if RTPB tools have helped beneficiaries avoid
drug price increases due to changes in benefit design, switching between preferred and non-preferred products,
along with the incidence and avoidance of repeat physician visits for the purpose of prescribing or alternatively
filling a new retail prescription within 2 weeks of the initial prescribing for the same condition.

As a next step beyond requiring hospital price transparency, policymakers should support price transparency at the
point of care to empower patients and physicians together in shared decision-making. Evidence demonstrates that
just providing prices to employees via an online tool is not frequently not helpful. A study of two large employers
providing a price transparency tool found no change in healthcare spending and employee uptake,’! likely as it was
not tied to the point of sale as public-facing hospital or electronic health record price transparency. Fitting with the
Trump Administration’s initiation of and Biden Administration’s continued support of price transparency for
shoppable outpatient services, research suggests that price transparency is also less impactful in the inpatient setting.
Work has demonstrated minimal to no impact of price transparency on ordering labs with display of Medicare prices
in the inpatient setting,3> commonly used imaging studies** and inpatient pharmaceuticals,** with one study showing
a modest impact (~8% decrease) on inpatient lab utilization.*

In contrast, research dating back to 1990 shows that the display of prices reduced outpatient diagnostic test ordering
by 14% and that after the intervention ended, only half that effect was sustained.*® This fits with real-world evidence
from other markets that pricing information matters at the point of purchase or action. Critics have long suggested
that price transparency is a burden on small businesses, such as independent private practices, while evidence
suggests the contrary: that larger enterprises are less likely to provide transparent prices.?’ Price transparency at the
point of service is a policy supported by physician leaders in organized medicine, such as former American Medical
Association (AMA) President Jesse Ehrenfeld, M.D., M.P.H.,*® members of the antitrust bar with experience at
national competition agencies,*® and the AMA code of ethics, which envisions the physician as proponents of cost-
effective medical practice and a stewards of the health care dollar: *°
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...Encouraging health care administrators and organizations to make cost data transparent (including cost
accounting methodologies) so that physicians can exercise well-informed stewardship, ensuring that
physicians have the training they need to be informed about health care costs and how their decisions
affect overall health care spending...

Unfortunately, despite the ethos of shared decision-making, clinical operations and federal regulations remain over a
decade behind. The exam room remains a critical venue for patients and physicians to make decisions together
regarding the use of many commodity services, such as imaging and diagnostic labs, or the titration, initiation, or
discontinuation of one of many thousands of choices of prescription drugs. Yet for many routine products and
services, both patients and physicians remain unaware of prices — akin to walking through a Walmart grocery aisle
with no prices. A now-dated 2004 study found that 64% of ambulatory physicians were unaware of whether the
prescribed drug was on the formulary.*!

Instead of burdening patients at the pharmacy check-out counter or off-campus radiology department subsequent to
a physician’s visit, necessitating return service to adjust a plan of care, regulators, health systems, and health plans
could work to drive pricing for many items and services to the point of care — embedded in the electronic health
record. By driving pricing to the point of care for pharmaceuticals, imaging, diagnostic labs, and other services, we
can better operationally integrate care delivery and financing to provide patients with a more seamless experience.
For example, communication of formulary status (on/off formulary), tiering, and patient financial responsibility in
EHRs in the exam room could drive cost-effective clinical practice and increase patient convenience. Critics might
argue that this intervention would be unlikely to have an effect, both disregarding prior established evidence and
underestimating how consumer learning and clinician use vary as routine practices shift due to changes in market
penetration of price transparency. While further education of physicians, residents, nurses, and other practitioners
would be required along human factors engineering of clinical interfaces to drive adoption in a community setting,
the National Coordinator for Health Information Technology should operationalize price transparency in the EHR
through meaningful use or other regulations. By seamlessly integrating pricing, benefit information and other
components into workflows, we can expand access and convenience rather than burdening patients and physicians.

2. The role of pharmacy benefit managers and deploying transparency to empower employers
After the passage of the 1962 Kefauver-Harris Amendment, the FDA contracted with the National Academy of
Sciences to study over 3,400 drugs approved only for safety between 1938 and 1962, with the Drug Efficacy Study
Implementation (DEST) study published as a series of Federal Register notices.*? Since 1950, the FDA has approved
an estimated 1,200 new drugs,* with pharmaceutical product developers transforming HIV from a death sentence
into a chronic disease,***> while the eventual advent of weekly basal insulin (currently a subject of product
development) would represent a revolutionary innovation for diabetes treatment and adherence.*® Continued
pharmaceutical product innovation, especially in outpatient prescription drugs, benefits patients, but simultaneously
creates continuous choice overload for patients and employers. Rather than destroying innovation, entities emerged
to serve as a choice filter.

Pharmacy benefit managers, or PBMs, address the challenge of continuous choice overload in the prescription drug
market. As a dynamic market-based intervention, PBMs can help plan sponsors and filter choices, serving as an
important alternative to government-run centralized authorities present in other countries. Pharmaceutical product
developers are constantly creating new products — a significant net benefit to society of which many of us will
individually benefit from — and have an interest in selling them regardless of their relative performance. FDA
approval is predicated on an absolute standard of “safe and effective” and does not necessarily require head to head
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product comparisons. Instead, FDA review facilitates subsequent more detailed, real-world evaluations of efficacy,
leaving to post-market actors such as PBMs the need to assess improved performance in sub-populations, the
decreased need for burdensome testing or monitoring, or other clinical features of drugs that have real world clinical
and economic implications.

In a world where there are thousands of prescriptions drugs for a litany of conditions and our health care system in
Cy2021 spent $421 billion on drugs before rebates,?” PBMs serve as a technocratic filter and organizer of the
outpatient prescription drug benefit in a complex financing and distribution environment (see diagram below),
assisting employers and plan sponsors in managing the outpatient prescription drug benefit.
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Figure 1: Diagram of the Pharmacy Supply Chain*

PBMs serve several core functions in financing and distribution*® for the outpatient prescription drug benefit,
including formulary design, tiering, distribution network construction (broad or narrow; retail chain and mail-order),
specialty pharmacy management, and information management. Other adjacent pharmacy administrative service
enterprises have served to make product acquisition seamless for consumers, such as real-time benefits adjudication
at the pharmacy check-out counter, arguably the only place in care delivery where real-time benefits adjudication
happens consistently. Yet, PBM functions still shape clinical decision-making with formulary construction a critical
task. Scientific and clinical evidence is frequently open to a range of reasonable interpretations, and the assessment
of clinical evidence behind safety and efficacy in the real world is varied. Acknowledging this reality, a single
central authority serving the role of a PBM (i.e. the federal government) is unlikely to best serve the needs of an
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increasingly diverse clinical population.>®*! Thus, if policymakers are to meaningfully support pharmaceutical
product development and not prematurely foreclose national markets to product innovation as other countries do,
patients and employers need a diversity of entities with expertise and specialization to help to filter and relatively
value prescription drug choices. Fundamentally, PBMs provide technocratic guidance and advocacy in a complex
and ever-changing arena — drug development — and as a result their expertise and specialization drive employers to
get better outcomes than they would have achieved on their own.

At the same time, there are policy opportunities to improve PBMs for the stakeholders whom they serve. When
PBMs depended upon fees, it was relatively clear that they served those who paid their fees: health plans and plan
sponsors (i.e. employers). The rebate model has upended this, blurring the agency of the PBM to drive rebate dollars
and manufacturer payments, as opposed to payer fees. At times, it is less clear who the primary customer is while
simultaneously shifting PBM formulary strategy — the filter of pharmaceutical innovation has become cloudy.

There is thus room for additional transparency to the stakeholders whom PBMs serve, with the anger directed at
PBMs due to the lack of understanding and transparency of a complex pharmaceutical marketplace. Many
stakeholders have proposed rigid interventions that are not flexible over time, with direct regulation of contracting or
policy proposals and interventions built around direct federal price regulation of drugs through other means (e.g. the
Inflation Reduction Act). Centralized administration price regulation as a static, rigid intervention tends to be
harmful in multiple ways:
1. Significant off target effects such as innovation impacts
2. Unintentionally generating a requirement for continued legislative intervention as the real world shifts. This
reflects a recurring theme across 30 years of drug pricing law and regulations® akin to constantly weeding
a garden (a highly unrealistic political economy)
3. Static interventions are unable to adapt to a changing and dynamic world

The Fee-for-Service Medicare program is the best example of the failures of centralized price and contracting
regulation. For example, there is a statutory three-day acute hospital stay requirement for beneficiary access to post-
acute care, a requirement established in statute in 1967, when the average length of stay was 13.8 days and there was
no observation status.> Patients and physicians today are still wrestling with this barrier, causing problems for up to
24,000 Medicare beneficiaries annually who need and cannot access post-acute care.>*

Instead, policymakers should focus on dynamic interventions that can change over time as part of a natural system,
recognizing that markets are intrinsically chaotic and that continued regulatory and legislative interventions lasering
specific practices are unlikely to be effective in the long term. Transparency for plan sponsors/employers while
preserving the choice of contracting models for PBMs — whether it is rebates, fee based or some other model —
would preserve the dynamic nature of core PBM functions as a filterer and constructor of the outpatient prescription
drug benefit, while empowering employers and plan sponsors with information to more fully understand the
tradeoffs that they are making (i.e. preferencing spread pricing with rebates or alternatively fee-based arrangements).
Policymakers must also recognize that PBM tools themselves are not necessarily problematic; for example, rebates
can and do help employers fund other health benefits for their employees. Rather, the issue lies in the lack of
transparency and insight into the risks and benefits of said tools for employers and plan sponsors, and how
incentives and formularies have changed as a consequence.

Transparency requirements could encompass a range of policy options, from how rebates influence formulary
choices to fee structures to rebate agreements — all areas worthy of further study. Another area worthy of further
study are dynamic facilitators of transparency, such requiring fiduciary responsibility for PBMs, a potentially
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disruptive shift. Recognizing PBM market consolidation,’® that PBM-network disputes can be disruptive®®>7 albeit
they promote PBM growth and innovation,*® and that the FTC has approved decades of PBM mergers,>
policymakers should also drive competition and require the Federal Trade Commission to undertake a retrospective
review of PBM mergers, in order to improve PBM merger review (akin to prior agency work on hospital mergers)®°
and ensure a more competitive future marketplace. In general, policy should focus on dynamic interventions to
create a more competitive and robust market for pharmacy benefits, as opposed to directly regulating the choices
and incentives of employers and PBMs. Employers and plan sponsors need clarity of choices and tradeoffs with
clear incentives, while PBMs need to retain the freedom to contract as they see fit to best meet the needs of their
customers. Finally, PBMs screen choices and shape environments in a market-based fashion when the alternative is
centralization, a choice that has fundamentally failed in other health care markets.

3. The North Carolina State Health Plan Story
In addition to price transparency targeted at consumers, employers have agency and can deploy the tools of managed
care to improve affordability of care for and manage the health of employed populations. By explicitly designing
and making transparent cost and quality tradeoffs for both patients and their physicians, self-insured employers can
drive affordability and improve quality even in highly consolidated markets.

North Carolina (NC) is a market with rising consolidation and prices, as large systems grew into the NC market —
with HCA acquiring Mission Health,5!6 Risant purchasing Cone Health,% and Atrium acquiring WakeForest
Baptist® before subsequently merging with Advocate Aurora.®> Local systems also have become regionally
dominant through mergers and expansion into new regions. For example, UNC’s attempt to exempt itself from
federal antitrust oversight through state action® after decades of mergers two decades of acquisitions including
Rex,%” High Point Regional,®® Southeastern Health,% Johnston Health,”® Blueridge,”! and many others. Similarly,
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Duke purchased Lake Norman Regional Medical Center,’? and Novant Health has attempted to buy Community
Health Systems hospitals,”>’* subsequent to other growth. Health system monopolies and rising medical spending
trends drove a projected >$500M deficit for CY2026° and a total deficit of $949M by the end of CY2027.7¢ Options
for closing the financial deficit became even more limited after Hurricane Helene damaging the state to the tune of
an economic cost of $59.6 billion in September of 2024,7” further straining state government finances. The majority
of plan spending derives from outpatient facility services and professional services (see figure below), many of
which are purchased from large integrated health systems.

TOP IMPACTABLE Percent of Percent of
CATEGORIES SPEND MEDICAL SPEND
INPATIENT 10.6% 15.4%
Surgical 5.1% 7.3%
Maternity and Neonate 1.7% 2.5%
OUTPATIENT FACILITY 26.1% 37.9%
Surgery 9.4% 13.7%
Radiology 3.1% 4.5%
Lab/Pathology 1.0% 1.5%
PROFESSIONAL SERVICES 30.3% 44.1%
E&M and Preventive 11.8% 17.1%
Procedural 3.8% 5.5%
Mental Health 3.4% 4.9%
Office Administered Drugs 2.5% 3.7%
Therapies 2.4% 3.5%
Radiology 2.0% 2.9%
Lab/Pathology 1.6% 2.3%

Figure 2: Sources of spend for NC SHP’®

In the setting of financial challenges and rising costs for services that could be procured in a more competitive
fashion, the State Health Plan (SHP) worked to update benefit design and transition away from an any-willing-
provider network to a preferred provider model in order to steer employees to higher quality, more cost-efficient
providers.” First, the SHP will aim to prioritize low-cost, high-quality independent primary care providers to
counteract consolidation and support small businesses across the state. Benefit design will drive volume to these
practices, as SHP members will face a lower — $10-15 — copay coupled with elimination of medical prior
authorization for preferred primary care providers to improve access. In addition to a reduction in administrative
burden, primary care providers will receive per-member-per-month care management fees and financial steerage
bonuses for referring patients to low cost imaging and lab providers, recognizing that many consolidated systems
frequently raise prices for these important, routine commodity services. Preferred primary care providers will also
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receive additional incentives for referrals to specialty practices participating in bundles to drive quality/access/cost
efficiency. These transparency initiatives will be timely, accessible and meaningful, using explicit networks and
benefit design to help steer employees to more efficient primary care, with subsequent transparency and incentives
to promote shared decision-making between patients and their primary care physicians at the point of care.

To reduce the cost of specialty care, the SHP will compete specialty care bundles between independent providers
and large systems for preferred status, targeting high-cost, critical services that have strong evidence of cost-quality
relationships, such as knees, hips, shoulders, 8-81:8233 and inpatient cardiology.3*3%%¢ Providers will gain certainty of
volume, stable pricing, and the elimination of medical prior authorization. Behavioral health providers will be paid
at 140% of Medicare’s Fee-for-Service rates. For employees, transparent tradeoffs between preferred and non-
preferred specialty providers will be made clear as part of the network design and updated benefit package,
necessitating partnership between employee associations and the SHP to drive volume to preferred specialty
providers.

Finally, Medicare retirees will be protected under the employer group waiver plan (EGWP, a group Medicare
Advantage plan) with enriched benefits and an open network, coupled with some utilization review. The EGWP
retiree product will undergo few to nominal changes as its fixed, capitated budget will provide both better structural
budgeting for the plan, while simultaneously offering better cost sharing for members. In contrast, the Medigap plan
with increasing costs, little to no utilization review, and no network design will experience relatively increasing
premiums, incenting retirees to transition to the more cost-effective product that offers richer benefits in exchange
for implementation of some utilization review.

In summary, employers have agency and can use the tools of managed care to gently direct their members to
networks of preferred providers, making financial tradeoffs clear to employees both through the use of benefit
design and through transparency for patients and physicians at the point of care. These, and other changes focused
on transparency, will serve to close a large financial gap without additional state funding, preserving benefits, and
improving affordable access for patients.

4. Conclusion
Policymakers have many options to drive affordability through transparency for patients, physicians, and employers.
Policymakers and regulators can build upon previous hospital price transparency efforts by driving auditing,
enforcement, consumer-directed communications, and hospital penalties as appropriate, while also pursuing
transparency of facility fees. Technology and innovation can be used to drive price transparency to the point of care,
empowering patients and physicians to undertake shared decision-making in care, while PBM transparency can
provide clarity of agency and preserve contracting flexibility for PBMs and employers and other plan sponsors.
Finally, employers have opportunities to implement basic managed care practices and health financing tools to drive
affordability.
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