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Thank you for the opportunity to submit testimony to the Committee on addressing campus
sexual assault and fair campus disciplinary processes in the reauthorization of the Higher
Education Act.

l. INTRODUCTION

The National Women’s Law Center (“the Center”) is a nonprofit organization that has worked
since 1972 to combat sex discrimination and expand opportunities for women and girls in every
facet of their lives, including education. Founded the same year Title IX of the Education
Amendments of 1972 was enacted, the Center has participated in all major Title IX cases before
the Supreme Court as counsel® or amici. The Center is committed to eradicating all forms of sex
discrimination in school, specifically including discrimination against pregnant and parenting
students, LGBTQ students, and students who are vulnerable to multiple forms of discrimination,
such as girls of color and girls with disabilities. This work includes a deep commitment to
eradicating sexual harassment, including sexual assault, as a barrier to educational success. We
equip students with the tools to advocate for their own rights at school, assist policymakers in
strengthening protections against sexual harassment and other forms of sex discrimination, and
litigate on behalf of students whose schools fail to adequately address their reports of sexual
harassment.

As attorneys representing those who have been harmed by sexual violence and other forms of
sexual harassment, we know that too often when students seek help from their schools to
address the harassment or assault, they experience retaliation, including being pushed out of
school altogether. We also know how important it is for schools to intervene when students
are sexually harassed, before it escalates in severity or to the point where students no longer
feel safe in school.



l. THE REALITY OF CAMPUS SEXUAL ASSAULT

While we have made major strides to address campus sexual assault, too many colleges and
universities still fail to make even efforts to support survivors’ opportunities to learn in the
wake of sexual violence. Students are still urged to leave school until their assailants
graduated,? discouraged from filing formal disciplinary reports or telling friends,? and denied
essential accommodations like dorm changes to allow them to live separately from their
assailants.* Survivors sometimes still face severe retaliation, including disciplinary complaints,
for speaking out about the abuse they faced.”> Some schools imposed unique procedural
burdens on student victims® of sexual harassment seeking disciplinary remedies, such as
corroboration requirements and short windows to report — approaches that are steeped in long
rejected myths that women frequently lie about rape.’

As a result of injustices like these, we routinely hear from students, most of them women,® who
drop out of school, change majors, miss class, or otherwise lose crucial educational
opportunities as a result of experiencing sexual violence.® As one lawyer who represents victims
explained:

Probably ... 95% of the time, students will skip class for one reason or another.
And...the reasons are because the perp’s in the class, because the perp’s friends are
in the class, because, sometimes schoolwork just gets to be too much, again in the
aftermath of the assault. Sometimes, they’ve come out to the professor as a
survivor, and the professor hasn’t...been particularly supportive, so they won’t go
back to the class. . . . | think victims will oftentimes think, “So | would rather miss
class for the next 3 weeks and then just take my final, than go to class where | know

he’s going to be there.”*0

Those survivors who do stay in school may experience a drop in their academic performance. As
another lawyer noted, and as we have also seen in our own cases at the Center, “I have not had
a client yet whose grades did not, not just slightly diminish, but markedly diminish. Going from
A’s and B’s to D’s and F’s. No doubt. It happens every time.”*!

The threat that inadequate university support poses to a survivor’s continued education can
have particularly grave costs for survivors without significant financial means: they often
experience heavy financial costs, including lost scholarships, additional loans to finance
additional semesters, reduced future wages due to diminished academic performance, and
hefty expenses for housing changes and medical care that should be provided, free of cost, by
colleges and universities.'?



Only over the last few years, under pressure from student advocates!® and the federal
government,'* have schools begun to rise to their legal and ethical duty to preserve survivors’
educational opportunities.'> Without a doubt, there is still much work to be done. Now that
many schools have acknowledged their responsibility to address sexual violence, we are tasked
with hard questions about how to get those responses right. We cannot forget the high stakes
of our mission, colleges’ very recent history of apathy, and the brave student advocates who
pushed schools to change.

a. CAMPUS SEXUAL ASSAULT IS PERVASIVE IN SCHOOLS ACROSS THE COUNTRY

Students in college experience high rates of sexual harassment and sexual assault. During
college, 62 percent of women and 61 percent of men experience sexual harassment,'® and
more than one in five women and nearly one in 18 men are sexually assaulted.!’ Nearly one in
four transgender and gender-nonconforming students are sexually assaulted during college.®
When schools fail to provide effective responses, the impact of sexual harassment and assault
can be devastating.’® For example, 34 percent of college student survivors of sexual assault
drop out of college.?®

b. CamPUS SEXUAL AsSAULT Is CONSISTENTLY AND VASTLY UNDERREPORTED

Reporting sexual assault can be hard for most victims. Only 12 percent of college survivors who
experience sexual assault,?* and only 7.7 percent of college students who experience sexual
harassment, report to their schools or the police.?? Students often choose not to report for fear
of reprisal, because they believe their abuse was not important enough,?? because they are
“embarrassed, ashamed or that it would be too emotionally difficult,”?* because they think the
no one would do anything to help,? and because they fear that reporting would make the
situation even worse.?® Common rape myths that victims could have prevented their assault if
they had only acted differently, wore something else, or did not consume alcohol, only
exacerbate underreporting.

Survivors of sexual assault may also be unlikely to make a report to law enforcement because,
in some instances, criminal reporting often does not serve survivors’ best interests or address
their most pressing needs. Police officers are concerned with investigating crimes and catching
perpetrators; they are not in the business of providing supportive measures to survivors and
making sure that they feel safe at school. And some students—especially students of color,
undocumented students,?’ LGBTQ students,?® and students with disabilities—can be expected
to be even less likely than their peers to report sexual assault to the police due to increased risk
of being subjected to police violence and/or deportation. Survivors of color also may not want
to report to the police if their assailant is non-white, in order to avoid exacerbating the



overcriminalization of men and boys of color. Whatever the reason, it is critical that survivors
maintain the ability to determine whether, when and how to report sexual violence.

c. STUDENTS WHO Do REPORT CAMPUS SEXUAL ASSAULT ARE OFTEN IGNORED AND SOMETIMES
EVEN PUNISHED BY THEIR SCHOOLS

Unfortunately, students who do report to their schools too often face hostility. Reliance on
common rape myths that blame individuals for the assault and other harassment they
experience?® can lead schools to minimize and discount sexual harassment reports. An
inaccurate perception that false accusations of sexual assault are common3°—despite the fact
that men and boys are far more likely to be victims of sexual assault than to be falsely accused
of it3*—can also lead schools to dismiss reports of assault and assume that complainants are
being less than truthful. Indeed, students report that after complaining to their schools about
sexual assault, they faced discipline, including for engaging in so-called “consensual” sexual
activity3? or premarital sex,3 for defending themselves against their harassers,3* or for merely
talking about their assault with other students in violation of a school “gag order” or
nondisclosure agreement imposed by their school.?> The Center regularly receives requests for
legal assistance from student survivors across the country who have been disciplined by their
schools after reporting sexual assault.3®

Women and girls of color, particularly Black women and girls, already face discriminatory
discipline due to race and sex stereotypes.3’ Schools are also more likely to ignore, blame, and
punish women and girls of color who report sexual harassment due to harmful race and sex
stereotypes that label them as “promiscuous.” 38

Similarly, LGBTQ students are less likely to be believed and more likely to be blamed due to
stereotypes that they are more “promiscuous,” “hypersexual,” “deviant,” or bring the
“attention” upon themselves.3? Students with disabilities, too, are less likely to be believed
because of stereotypes about people with disabilities being less credible*® and because they
may have greater difficulty describing or communicating about the harassment they
experienced, particularly if they have a cognitive or developmental disability.**

1. PREVENTION PROGRAMS ON CAMPUSES

Since the reauthorization of the Violence Against Women Act (VAWA) in 2013 amended the
Clery Act, campuses have been required to implement prevention and awareness programs for
incoming students and employees on dating violence, domestic violence, sexual assault and
stalking.*? These prevention and awareness programs must include the definition of consent, a
description of safe and positive options for bystander intervention, definitions of sexual assault,
dating violence, domestic violence, and stalking, and information on risk reduction.*® The
prevention programs include positive and healthy behaviors to foster healthy relationships,



programs that seek to change behavior and social norms in healthy and safe manners, and
programs to increase understanding of domestic violence, dating violence, sexual assault, and
stalking.* Clery specifies that these programs would be “informed by research or assessed for
value, effectiveness, or outcome that are intended to stop dating violence, domestic violence,
sexual assault, and stalking before they occur.”# Since Clery was amended and these changes
went into effect in 2014, campuses have been experimenting with promising prevention
programs and should continue to build to on this in addressing campus sexual assault.

Clery also requires that officials who conduct investigations receive annual training on dating
violence, domestic violence, stalking, and sexual assault, and “on how to conduct an
investigation and hearing process that protects the safety of victims and promotes
accountability.”#® In addition to the Clery requirements, in ensuring that trainings focus on
“protect[ing] the safety of victims and promot[ing] accountability,” these trainings, and
trainings for employees who respond to sexual assault generally on campuses, should also
should include practical ways to prevent and identify sexual assault, including the behaviors
that may lead to assault, the attitudes of bystanders that may allow conduct to continue, the
potential for revictimization of survivors by employees responding to and investigating sexual
assault, trauma-informed methods for responding to students who are sexually assaulted,
including the use of nonjudgmental language and an understanding of the neurobiology of
trauma.

V. CAmMPUS PROCESSES NEED TO BE FAIR TO ALL STUDENTS

Since the Clery Act and Title IX already requires that schools adopt and enforce procedures to
address sexual assault that is prompt, equitable, and impartial reauthorization of the Higher
Education Act should support and reaffirm the principles and requirements of both Clery and
Title IX, including ensuring that schools address sexual harassment before it causes greater
harm to a student’s education and create equitable processes that preserve and restore access
to education for survivors of sexual violence.*

However, recently, the Department of Education proposed changes to its Title IX regulations i,
which would impose upon the nearly 7,000 colleges and universities across the country,
prescriptive and confusing requirements. Under these rules, schools would be forced to ignore
sexual assault in many cases and create confusing, unfair, and harmful grievance processes that
would only deter survivors and witnesses from participating in their schools’ investigations.
Title IX protects all students from sex discrimination, including sexual violence, and so any
changes to the Department’s Title IX rules will necessarily have an impact on how colleges and
universities respond to sexual assault.



a. ScHooLs MusT TAKE EFFECTIVE AND IMMEDIATE ACTION WHEN RESPONDING TO SEXUAL
AssAULT AND OTHER FORMS OF HARASSMENT THAT SCHOOL EMPLOYEES KNOW ABOUT OR
REASONABLY SHOULD KNOW ABOUT

For the better part of two decades, the Department has used one consistent standard to
determine if a school violated Title IX by failing to adequately address sexual assault or other
forms of sexual harassment. The Department’s 2001 Guidance, which went through public
notice-and-comment and has been enforced in both Democratic and Republican
administrations,*® defines sexual harassment as “unwelcome conduct of a sexual nature.”*? This
definition and the obligation rightly charges schools with responding to harassment before it
escalates to a point that students suffer severe harm. The 2001 Guidance requires schools to
address student-on-student harassment if any employee “knew, or in the exercise of
reasonable care should have known” about the harassment. In the context of employee-on-
student harassment, the 2001 Guidance requires schools to address harassment “whether or
not the [school] has ‘notice’ of the harassment.”>® Under the 2001 Guidance, the Department
would consider schools that failed to “take immediate and effective corrective action” to be in
violation of Title IX.>! For years, these standards have appropriately guided colleges in
understanding their obligations around responding to campus sexual assault.

This standard considers the reality that many students disclose sexual abuse to employees who
do not have the authority to institute corrective measures, both because students seeking help
turn to whatever adult they trust the most, regardless of that adult’s official role, and because
students are likely not informed about which employees have authority to address the
harassment. The 2001 Guidance also requires schools to address all employee-on-student
sexual harassment, “whether or not the [school] has ‘notice’ of the harassment.”>? The 2001
Guidance recognized the particular harms of students being preyed on by adults in positions of
authority, and students’ vulnerability to pressure from adults to remain silent, and accordingly
acknowledged schools’ heightened responsibilities to address harassment by their employees.

There are, however, some employees who would not be required to report sexual assault of
which it receives notice in confidential settings — such as campus mental-health counselors,
social workers, psychologist, or other employees with a professional license requiring
confidentiality. It is important to ensure that these relationships continued to exist in these
settings so that students get the help that they need and that these professionals are trained to
understand when they may keep a report confidential.



b. CoMPLAINANTS MusT BE AFFORDED NON-PUNITIVE INTERIM MEASURES TO PRESERVE AND
RESTORE ACCESS TO EDUCATIONAL PROGRAMS

Campuses should afford complainants non-punitive interim measures that preserve and restore
their access to educational programs. As the Department appropriately noted in its 2001
guidance, schools “should take reasonable, timely, age-appropriate and effective corrective
action, including steps tailored to the specific situation.”>3 Schools should also take into account
the severity or pervasiveness of the alleged incident(s) and any continuing effects of the
incident(s) on the complainant.

This means that in some instances, a school may need to transfer the respondent to another
class or dorm even if it may burden him. Because the school should aim to restore and
preserve access to the school’s programs for the victim, it would be inappropriate to force the
complainant to change all of her own classes and housing assignments in order to avoid her
harasser.

Schools should also use restorative supportive measures that are often necessary to ensure a
complainant’s equal access to educational opportunities. These include the ability to retake a
class, to remove a “Withdrawal” or failing grade from the harassment victim’s transcript, or to
obtain reimbursement of lost tuition after being forced to withdraw and retake a course as a
result of sexual assault. Also, schools may need to review any disciplinary actions taken against
the complainant to ascertain if there is a causal connection between the harassment and the
misconduct that may result in disciplinary action against the complainant (for example, a
complainant may be disciplined for skipping class, even though she skipped that class to avoid
seeing her perpetrator).

Schools also should make all necessary interim measures available to all parties and at no cost
to them.>* Examples of effective interim measures include:

(1) health accommodations (e.g., counseling, other mental health and substance abuse
services, medical services not covered by health insurance, disability services);

(2) safety accommodations (e.g., changes to academic, extracurricular, housing,
transportation, dining, and employment assignments; no-contact orders; protection
from retaliation; campus escort services; housing assistance; increased security and
monitoring); and

(3) academic accommodations (e.g., academic support services; homework extensions;
exam retakes; excused absences; preserved eligibility for grants, scholarships, and other
activities or honors).

In addition, schools should never require a survivor to agree to a mutual no-contact order. Such
a requirement would be contrary to decades of expert consensus that mutual no-contact
orders are harmful to victims, because it gives abusers an opportunity to manipulate their



victims into violating the mutual order,> and allowing perpetrators to potentially turn what
was intended to be a protective measure into a punitive measure against the survivor. Groups
such as the Association for Student Conduct Administration (ASCA) agree that “[e]ffective
interim measures, including . . . actions restricting the accused, should be offered and used
while cases are being resolved, as well as without a formal complaint.”>®

c. INVESTIGATIONS MusT BE EQUITABLE AND MuUsT NOT CREATE BARRIERS TO PARTICIPATION

Institutions of higher education have worked to respond to sexual assault in ways that are
tailored to their campus community and culture, size, location, resources, and state or local
legal requirements. There is no one-size-fits all model. As ASCA has noted, “[wl]ith different
missions, resources, staffing models, funding sources, system policies, and especially campus
cultures and student populations at postsecondary institutions across the United States, each
college or university must develop its own policies and procedures.”*” But there are effectively
four types of hearing and investigatory models for adjudicating campus sexual assault in place
now: the “investigative model,” the “hearing model,” the “investigation and hearing hybrid,”
and the “investigation and deliberative panel hybrid.”s¢ The investigative model relies on skilled
investigators gather evidence and interview the parties [] and any other witness in separate,
individual meetings, then write an investigative report where they review the evidence and fact
factual findings.”*® Sometimes, after the investigator completes the investigation report, the
report is forwarded to an adjudicator to issue findings and sanctions.® This model is common in
the employment context to address workplace discrimination, including sexual harassment.5!
The “hearing model” relies more on the parties, rather than the investigator and the school, to
gather and present evidence to support their claims, to a hearing panel that does not do their
own investigation, but rather “passively hear[s] testimony and consider[s] evidence presented
by all parties and witnesses, then make factual findings based on that testimony and
evidence.”®? The “investigation and hearing hybrid” combines both and factual findings are
made by a hearing panel based on the investigative report and witness testimony.® The
investigation with the deliberative panel requires the “investigator to appear before the panel
to answer questions before the panel makes a final decision.”* Any of these models can be an
appropriate response to sexual assault and other forms of sexual harassment.

In one comment submitted by 24 private liberal arts colleges and universities, the comment
noted that the schools have different policies, and that “[t]he model chosen by each Institution
is based on careful consideration of many factors, including what has worked for them in years
of experience, what best fits their individual school’s mission, culture, and values, what is most
sensible given the size and unique organization of their administrations and programs, and
what kinds of sexual harassment cases they each most commonly face, which can differ
significantly in nature, scope, and quantity in ways that may warrant significantly differing



approaches.”® Representing 60 of the leading public and private research universities in the
country, the American Association of Universities noted in its comment that “approaches
[should] allow institutions to maintain, utilize, and respect the different schools’ values, student
populations, community resources, and educational philosophies. Student populations vary
widely in terms of the proportion of students residing on-campus or off-campus, the mix of
undergraduate and graduate/ professional students, the presence of nontraditional students,
and so on. Mandating that all schools address these issues in the same way will limit their
ability to tailor their policies and procedures to their campus community and implement their
individual educational missions.”® Finally, the Association of Independent Colleges and
Universities in Massachusetts, which represents 55 colleges and universities, wrote in its
comment that “[r]ather than prescribing highly specific, ‘one size fits all’ rules that would be
rigidly applied to large research universities, small colleges, commuter colleges, institutions that
feature experiential education, and others, the Department should limit its concern to whether
a school has adopted procedures that are intended to provide fundamental fairness to the
rights of all parties.”®”

While no one investigatory model fits all, whatever investigation or hearing the school uses
must be equitable—that is, fair to all students. Under Title IX and Clery, schools are already
required to have proceedings for investigating sexual assault that are prompt and equitable. In
addition, no investigatory model should place the burden on a student—whether complainant
or respondent -- to “prove” the case; rather, institutions have their own independent interest in
finding out what happened in order to respond appropriate to ensure its campus community is
safe, which should not depend on the advocacy skills or resources of student parties.

Fair processes also require that institutions train employees on the policies addressing campus
sexual assault, investigation requirements and techniques, trauma-informed responses to
sexual assault, and resources and options for support; balance a survivor’s request for
confidentiality with its obligation to its student body; provide effective interim measures that
preserve, and if necessary, restore, equal access to education; designate reasonable
timeframes for each part of the investigation; provide timely and clear notice to the parties in
advance of any meeting or hearing concerning the investigation, and of their rights and
responsibilities under school policy and law; use of the preponderance of the evidence standard
for investigations; allow parties an equal opportunity to produce witnesses and other evidence,
and an equal opportunity to respond to each other’s claims, evidence, or testimony (if
applicable); eliminate direct questioning or cross-examination of the parties and witnesses
given there are not corresponding safeguards; provide notice to the parties of the outcome of
the investigation; provide appropriate remedies that would prevent recurrence of the sexual
assault or harassment and restore equal access to the complainant’s education; and allow equal



appeal rights. These principles have also recognized by the Department in earlier Title IX
guidance®® and by ASCA.®

During an investigation, to the extent possible, a school should only disclose information
regarding allegations of sexual assault to those who are responsible for handling the schools’
response or investigation. If a student requests that their name not be revealed to the alleged
perpetrator or asks the school to not take action or investigate, the school should explain that
its response will therefore be limited, including pursuing any disciplinary action against the
alleged perpetrator. The school will also need to determine whether or not they can still
provide a safe educational environment by honoring that request, considering for example,
whether or not there would be an increased risk of the alleged perpetrator committing
additional acts of sexual violence.

Ensuring an equitable process also means that the school must use the preponderance-of-the-
evidence standard. Resolving sexual harassment reports using the preponderance of the
evidence is necessary to assure fairness and equality. Only that standard, the same one used in
nearly all civil actions, including civil rights claims, places both parties on a level playing field,
acknowledging that both students’ educations are equally important.”® For this reason, student
conduct professionals have long endorsed using the preponderance standard for making
determinations in all student misconduct investigations, including sexual assault, and continue
to do so.”! The standard that places both parties on an equal footing is particularly necessary in
the case of disciplinary proceedings that implicate students’ civil rights — rights that demand
universities protect and value those students that have historically been systemically
unprotected and undervalued, excluded from education and public life.

Requiring a heightened “clear and convincing evidence” of a sexual assault before taking
disciplinary or restorative action prioritizes the educational interests and well-being of named
assailants over complainants and creates too much risk that sexual assault complaints will be
dismissed based on the very biases that have long led to women and girls being disbelieved,
belittled, and blamed when they speak out about their experiences of sexual assault and other
forms of sexual harassment.”? A clear and convincing standard would do the most harm to the
students whose credibility is most likely to be doubted, including and especially LGBTQ people
and women of color.”®> Most likely, administrators judging student complaints under such a
heightened standard would functionally reinstate the old, and long discarded, common law
corroborating witness requirement for sexual assault, resulting in virtually automatic finding
that no assault could be substantiated in the large number of cases that lack a third-party
witness. (Of course, the lack of such a witness would not be dispositive in a civil, or even a
criminal, proceeding.) As a result, complainants will be less likely to come forward under such a
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system, knowing that the applicable standard will require administrators to view their side of
the story with a de facto presumption against their veracity.

d. Live-CRoss EXAMINATION WouLD DETER REPORTING OF CAMPUS SEXUAL ASSAULT AND Is
UNNECESSARY

The systems we build on campus to investigate and address student reports of sexual
harassment must both enable truth-seeking and avoid perpetuating a hostile environment.
Direct cross-examination of a victim by his or her assailant or the assailant’s representative in
campus misconduct proceeding is likely to result in the latter without uniquely promoting the
former. Being asked detailed, personal, and humiliating questions often rooted in gender
stereotypes and rape myths that tend to blame victims for the assault they experienced’*
would understandably discourage many students—parties and witnesses—from participating in
the grievance process, chilling those who have experienced or witnessed harassment from
coming forward.”” This is especially the case in student misconduct proceedings, where schools
are less likely to be equipped to apply general rules of evidence or trial procedure or apply the
procedural protections that witnesses have during cross-examination in criminal or civil court
proceedings’® and ensure that they are not subject to improper questions. Nor is there a judge
available to rule on objections. Any live cross-examination requirement would also lead to
sharp inequities, due especially to the “huge asymmetry” that would arise when respondents
are able to afford attorneys and complainants cannot.”” According to the president of
Association of Title IX Administrators (ATIXA), the live cross-examination provision alone—
“even with accommodations like questioning from a separate room—would lead to a 50
percent drop in the reporting of misconduct.”’®

Many advocates of live cross-examination in school grievance procedures, assume that cross-
examination will improve the reliability of a decision-maker’s determinations of responsibility
and allow them to discern “truth.”’? But the reality is much more complicated, particularly in
schools, where procedural protections against abusive, misleading, confusing, irrelevant, or
inappropriate tactics are largely unavailable. Empirical studies show that adults give
significantly more inaccurate responses to questions that involve the features typical of cross-
examination, like relying on leading questions, compound or complex questions, rapid-fire
guestions, closed (i.e., yes or no) questions, questions that jump around from topic to topic,
guestions with double negatives, and questions containing complex syntax or complex
vocabulary.®% While these common types of questions are likely to confuse adults and result in
inaccurate or misleading answers, these problems are compounded and magnified when such
questions are targeted at young people and minors.8!

Neither the Constitution nor any other federal law requires live cross-examination in public
school conduct proceedings. The Supreme Court has not required any form of cross-
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examination (live or indirect) in disciplinary proceedings in public schools under the Due
Process clause. Instead, the Court has explicitly said that a 10-day suspension does not require
“the opportunity ... to confront and cross-examine witnesses.”®? The vast majority of courts that
have reached the issue have agreed that live cross-examination is not required in public school
disciplinary proceedings, as long as there is a meaningful opportunity to have questions posed
by a hearing examiner.?3 Moreover, requiring cross-examination of both parties could put
respondents in the position of self-incrimination; if the school allows a respondent to not be
cross-examined in order to avoid self-incrimination, but requires the complainant to be cross-
examined, it would create an inequity that at the very least would violate Title IX.

While requiring cross-examination “is problematic for all institutions, regardless of size and
resources available,”® it would fall particularly heavily on community colleges, vocational
schools, online schools, and other educational institutions that lack the resources of a
traditional four-year college or university. The difficulty and burden imposed by live cross-
examination will also likely ensure that proceedings to address sexual assault allegations are
consistently delayed, harming all who seek prompt resolution of such matters and especially
harming those who are depending on final determinations to address and remedy sexual
assault.

Most fundamentally, any rule requiring institutions of higher education to conduct live, quasi-
criminal trials with live cross-examination to address allegations of sexual harassment, when no
such requirement exists for addressing any other form of student or employee misconduct at
schools, communicates the message that those alleging sexual assault or other forms of sexual
harassment are uniquely unreliable and untrustworthy. Implicit in requiring cross-examination
for complaints of sexual harassment, but not for complaints of other types of student
misconduct, is an extremely harmful, persistent, deep-rooted, and misogynistic skepticism of
sexual assault and other harassment complaints. Sexual assault is already dramatically
underreported. This underreporting, which significantly harms schools’ ability to create safe
and inclusive learning environments, will only be exacerbated if any such reporting forces
complainants into traumatic, burdensome, and unnecessary procedures built around the
presumption that their allegations are false. This selective requirement of cross-examination
harms complainants and educational institutions.

Unsurprisingly, Title IX experts, student conduct experts, institutions of higher education,? and
mental health experts overwhelmingly oppose live cross-examination. ATIXA, for example,
opposes live, adversarial cross-examination, instead recommending that investigators “solicit
guestions from the parties, and pose those questions the investigators deem appropriate in the
investigation interviews.”® ASCA agrees that schools should “limit[] advisors’ participation in
student conduct proceedings.”®” The American Bar Association recommends that schools
provide “the opportunity for both parties to ask questions through the hearing chair.”® The
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Association of Independent Colleges and Universities in Massachusetts (AICUM), representing
55 accredited, nonprofit institutions of higher education, oppose the cross-examination
requirement because it would “deter complainants from coming forward, making it more
difficult for institutions to meet Title IX’s very purpose—preventing discrimination and
harassment, stopping it when it does occur, and remedying its effects.”® The Association of
American Universities (AAU), representing 60 leading public and private universities, oppose
the requirement because it can be “traumatizing and humiliating” and “undermines other
educational goals like teaching acceptance of responsibility.”?® And over 900 mental health
experts who specialize in trauma state that subjecting a survivor of sexual assault to cross-
examination in the school’s investigation would “almost guarantee[] to aggravate their
symptoms of post-traumatic stress,” and “is likely to cause serious to harm victims who
complain and to deter even more victims from coming forward.”?

Instead of allowing for cross examination, colleges and universities have developed creative
systems that allow parties to challenge each other’s and witnesses’ accounts. For example,
some schools allow parties to submit questions through a neutral and trained school official,
such as a hearing panel member, to ask questions on their behalf and screen for abusive,
irrelevant, and inappropriate questions.®? Alternatively, under a “single investigator model,”
students can be re-interviewed to dispute the other party’s testimony.®3 Crucially, these models
demonstrate that fair and effective hearings need not, and affirmatively should not, replicate
criminal trials.

e. CAmPUSES MusT NoT ALLow MEDIATION FOR SEXUAL ASSAULT

Mediation is a strategy often used in schools to resolve peer conflict, where both sides must
take responsibility for their actions and come to a compromise. However, mediation is never
appropriate for resolving sexual assault, even on a voluntary basis, because of the power
differential between assailants and victims, the potential for re-traumatization, and the
implication that survivors somehow share “partial” responsibility for their own assault. It also is
difficult to ensure such programs are truly voluntary.

The dangers of mediation are also exacerbated at schools where mediators are untrained in
trauma and sexual assault and at some religious schools, where mediators may be especially
like to rely on harmful rape myths, such as “good girls forgive,” that retraumatize survivors.%*
Furthermore, students with developmental disabilities—both complainants and respondents—
are vulnerable to being pressured or manipulated into participating in mediation and agreeing
to harmful mediation outcomes, including outcomes that unfairly remove a complainant or
respondent with a disability from their current school and instead push them into an alternative
school.
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Experts also agree that mediation is inappropriate for resolving sexual violence. For example,
the National Association of Student Personnel Administrators (NASPA), representing student
affairs administrators in higher education, stated in 2018 that it was concerned about students
being “pressured into informal resolution against their will.”%> Mental health experts also
oppose mediation for sexual assault because it would “perpetuate sexist prejudices that blame
the victim” and “can only result in further humiliation of the victim.”%®

In light of the many risks from informal processes, we recommend the following safeguards be
met for any informal resolution process: such processes should not presume any shared
responsibility for the assault or pressure the complainant to “forgive” the respondent; should
be conducted by trained facilitators who understand the dynamics of sexual assault, particularly
on college campuses; should be trauma-informed; should ensure that students fully understand
what the process entails before agreeing to participate in it; and should allow parties to stop
the informal process and start with the formal process at any time.

f. Campuses MusT NoT CONSIDER IRRELEVANT OR PREJUDICIAL EVIDENCE

In campus investigations of sexual assault, evidence should be excluded if it is irrelevant,®’ or if
it is relevant but its probative value is substantially outweighed by a danger of unfair prejudice,
confusing the issues, misleading the factfinder, undue delay, wasting time, and/or needlessly
presenting cumulative evidence.®®

Schools should not be allowed to improperly consider any evidence related to the sexual
history between the parties, even if it is “offered to prove consent” — if such evidence relies on
victim-blaming and “slut-shaming” myths that cause unfair prejudice to the complainant,
mislead the investigator(s) or decisionmaker(s), or render the evidence entirely irrelevant to the
investigation. Also, schools should recognize that the fact that students have a current or
previous consensual dating relationship, it does not imply any consent.

g. CAMPUSES MUST PROVIDE REMEDIES TO PRESERVE OR RESTORE ACCESS TO EDUCATION

Upon completing an investigation, schools should inform both sides in writing at the same time
of (1) whether the alleged sex-based harassment occurred; (2) school-wide remedies to
eliminate any hostile environment that exists and to prevent its recurrence;*® and (3) the
parties’ right to appeal, if any. Schools should also inform the complainant of (4) any individual
remedies available to the complainant; and (5) (i) if non-physical sexual harassment occurred,
any sanctions on the respondent that directly affect complainant;*% or (ii) if sexual violence
occurred, all sanctions on the respondent.'% Finally, schools should also inform the respondent
of (6) all sanctions on the respondent; and (7) none of the individual remedies offered to the
complainant.
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Examples of school-wide remedies include training students and staff on identifying and
responding to sex-based harassment or taking additional steps to address the way a school
handles its athletics program.1°? Individual remedies for the complainant include extending any
necessary interim measures and, where necessary to remedy a hostile environment, the ability
to withdraw from and retake classes without financial penalties, extension of the complainant’s
eligibility for grants and scholarships for any additional time needed to complete their degree,
and reimbursement of any lost tuition or student loan interest. Sanctions on the respondent
that directly affect the complainant include no-contact orders, suspensions, expulsions, and

transfers.103

h. Campuses MusT HAVE EQUITABLE APPEAL RIGHTS

Experts and school leaders alike support equal appeal rights. While the Department’s proposed
Title IX rules may require schools to provide respondents appeal rights that they deny
complainants,’®* the American Bar Association recommends that the grounds for appeal include
“a sanction disproportionate to the findings in the case (that is, too lenient or too severe).”0
Even the white paper by four Harvard professors that is cited by the Department°® in support
of it NPRM recognizes that schools should allow “[e]ach party (respondent and complainant)
[to] request an impartial appeal.”0’

i. CAMPUSES MUST PROHIBIT RETALIATION AGAINST PARTIES AND WITNESSES

Schools should have explicit prohibitions against retaliation, not only from the moment that a
complaint is initiated, but prohibitions against threats of retaliation made to discourage
survivors from filing complaints and to intimidate witnesses and complainants from
participating in the grievance process.

V. THE DEPARTMENT OF EDUCATION’S PROPOSED TITLE IX RULES, IF FINALIZED, WOULD FORCE SCHOOLS
TO IGNORE SEXUAL HARASSMENT AND TO CREATE UNFAIR GRIEVANCE PROCEDURES

The Department of Education’s proposed Title IX rules remove significant protections for
students and employees who experience sexual assaults and other forms of sexual harassment,
apparently motivated by invidious sex stereotypes that women and girls are likely to lie about
sexual assault and other forms of sexual harassment and by the perception that sexual assault
and other forms of sexual harassment have a relatively trivial impact on those who experience
it.

As also described in NWLC's comment on the proposed rules, which is appended to this
testimony, proposed rules ignore the devastating impact of sexual violence and other forms of
sexual harassment in schools. Instead of effectuating Title IX’s purpose of protecting students
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and school employees from sexual abuse and other forms of sexual harassment—that is, from
unlawful sex discrimination—they make it harder for individuals to report abuse, allow (and
sometimes require) schools to ignore reports when they are made, and unfairly tilt the
investigation process in favor of respondents, to the direct detriment of survivors.

a. THE DEPARTMENT’S PROPOSED RULES WoULD DISCOURAGE REPORTING AND MANDATE
DismisSAL OF COMPLAINTS OF SEXUAL ASSAULT

Under the proposed rules, schools would not be required to address any sexual harassment and
assault unless one of a small subset of school employees had “actual knowledge” of it.1¢ The
proposed rules also unjustifiably limits the set of school employees for whom actual notice of
sexual assault or other forms of harassment triggers the school’s Title IX duties. For example,
under the proposed rules, if a college or graduate student told their professor, residential
advisor, or teaching assistant that they had been raped by another student or by a professor or
other university employee, the university would have no obligation to help them.

Under the Department’s proposed rules, even when students find the courage to talk to the
adult school employees they trust, schools would frequently have no obligation to respond. For
example, if the proposed rules had been in place, colleges like Michigan State and Penn State
would have had no responsibility to stop Larry Nassar and Jerry Sandusky—even though their
victims reported their experiences to at least 14 school employees over a 20-year period—
including athletic trainers, coaches, counselors, and therapists'®®—because those employees
are not considered to be school officials who have the “authority to institute corrective
measures.”'® These proposed provisions would absolve some of the worst Title IX offenders of
legal liability.

The Department’s proposed rules would also require schools to dismiss all complaints of off-
campus or online sexual harassment that happen outside of a school-sponsored program—
even if the student is forced to see their harasser at school every day and the harassment
directly impacts their education as a result. The proposed rules conflict with Title IX’s statutory
language, which does not depend on where the underlying conduct occurred but instead
prohibits discrimination that “exclude[s a person] from participation in, . . . denie[s a person]
the benefits of, or . . . subject[s a person] to discrimination under any education program or
activity . .. .”*! For almost two decades, the Department’s guidance documents have agreed
that schools are responsible for addressing sexual harassment if it is “sufficiently serious to
deny or limit a student’s ability to participate in or benefit from the education program,”*12
regardless of where it occurs.!3 No student who experiences out-of-school harassment should
be forced to wait until they are sexually harassed again on school grounds or during a school
activity in order to receive help from their school. Nor should they be required to sit in class
next to their assailant with no recourse.
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Sexual harassment and assault occur both on-campus and in off-campus spaces closely
associated with school. Nearly nine in ten college students live off campus.''* According to a
2014 U.S. Department of Justice report, 95 percent of sexual assaults of female students ages
18-24 occur outside of school.!'® Forty-one percent of college sexual assaults involve off-

campus parties!t®

and many fraternity and sorority houses are located off campus. Students are
also far more likely to experience sexual assault if they are in a sorority (nearly one and a half
times more likely) or fraternity (nearly three times more likely).1'” But under the proposed
rules, if a college or graduate student is sexually assaulted by a classmate in off-campus
housing, their university would be required to dismiss their complaint—even though almost
nine in ten college students live off campus.!*® The proposed rules would also pose particular
risks to students at community colleges and vocational schools. Approximately 5.8 million
students attend community college (out of 17.0 million total undergraduate students),**® and
16 million students attend vocational school.??° But because none of these students live on
campus, the harassment they experience by faculty or other students is especially likely to
occur outside of school, and therefore outside of the protection of the proposed Title IX rules.
Finally, proposed § 106.8(d) would create a unique harm to the 10 percent of U.S.
undergraduate students who participate in study abroad programs. If any of these students
report experiencing sexual harassment during their time abroad, including within their study
abroad program, their schools would be required to dismiss their complaints—even if they are
forced to see their harasser in the study abroad program every day, and even if they continue
to be put into close contact with their harasser when they return to their home campus.

By forcing schools to dismiss complaints of out-of-school sexual harassment, the proposed rules
would “unduly tie the hands of school leaders who believe every child deserves a safe and
healthy learning environment.”*2! It would also require schools to single out complaints of
sexual assault and other forms of harassment by treating them differently from other types of
student misconduct that occur off-campus, perpetuating the pernicious notion that sexual
assault is somehow less significant than other types of misconduct and making schools
vulnerable to litigation by students claiming unfairness or discrimination in their school’s
policies treating harassment based on sex differently from other forms of misconduct.

b. THE PROPOSED DEFINITION OF SEXUAL HARASSMENT IMPROPERLY PREVENTS SCHOOLS FROM
PROVIDING A SAFE LEARNING ENVIRONMENT

The Department’s proposed rules would also require schools to dismiss all complaints of sexual
harassment that do not meet its proposed narrow definition. The proposed rules'?? define
sexual harassment as (1) “[a]n employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in unwelcome sexual
conduct”; (2) “[ulnwelcome conduct on the basis of sex that is so severe, pervasive, and
objectively offensive that it effectively denies a person equal access to the [school’s] education
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program or activity”; or (3) “[s]exual assault, as defined in 34 CFR 668.46(a).” The proposed
rules mandate dismissal of all complaints of harassment that do not meet this standard. Thus, if
a complaint did not allege quid pro quo harassment or sexual assault, a school would be
required to dismiss a student’s Title IX complaint if the harassment has not yet advanced to a
point that it is actively harming a student’s education. A school would be required to dismiss
such a complaint even if it involved harassment by a teacher or other school employee. A
school would be required to dismiss such a complaint even if the school would typically take
action to address behavior that was not based on sex but was similarly harassing, disruptive, or
intimidating. The Department’s proposed definition is out of line with Title IX purposes and
precedent, discourages reporting, unjustifiably creates a higher standard for sexual harassment
than other types of harassment and misconduct, and excludes many forms of sexual
harassment that interfere with equal access to educational opportunities.

The Department does not provide a persuasive justification to change the definition of sexual
harassment from that in the 2001 Guidance, which defines sexual harassment as “unwelcome
conduct of a sexual nature.”*?3 The current definition rightly charges schools with responding to
harassment before it escalates to a point that students suffer severe harm. But under the
Department’s proposed, narrower definition of harassment, students would be forced to
endure repeated and escalating levels of abuse, from a student or professor, before their
schools would be permitted to take steps to investigate and stop the harassment.

In addition, the proposed rules are inconsistent with the Supreme Court’s liability standard for
money damages, which holds schools liable for sexual harassment that, inter alia, “effectively
denie[s] [a person] equal access to an institution’s resources and opportunities” or its
“opportunities or benefits.”'?* Setting aside for a moment the fact that agency enforcement
standards need not—and should not—be as demanding as litigation standards for money
damages, the proposed rule is nonetheless still more burdensome than the Supreme Court’s
standard because denial of equal access to a school’s “program” or “activity” is a more

Zax

burdensome threshold than denial of equal access to a school’s “resources,” “opportunities,”

and “benefits.”

The Department’s proposed definition is also vague and complicated. Administrators,
employees, and students would struggle to understand which complaints meet the standard.
These difficulties would be significantly compounded for students with developmental
disabilities. Students confronted with this lengthy, complicated definition of sexual harassment
would have a hard time understanding whether the harassment they endured meets the
Department’s narrow standard. How would these students know what allegations and
information to put in their formal complaint in order to avoid mandatory dismissal? A student
may believe that she suffered harassment that was both severe and pervasive, but does she
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know whether it was also “objectively offensive” and whether it “effectively denied” her of
“equal access” to a “program or activity?”

The Department’s proposed definition would discourage students from reporting sexual
harassment. Already, the most commonly cited reason for students not reporting sexual
harassment is the fear that it is “insufficiently severe” to yield a response.'?> Moreover, if a
student is turned away by her school after reporting sexual harassment because it does not
meet the proposed narrow definition of sexual harassment, the student is even more unlikely
to report a second time when the harassment escalates. Similarly, if a student knows of a friend
or classmate who was turned away after reporting sexual harassment, the student is unlikely to
make even a first report. By the time a student reports sexual harassment that the school can
or must respond to, it may already be too late: because of the impact of the harassment, the
student might already be ineligible for an important AP course, disqualified from applying to a
dream college, or derailed from graduating altogether.

In addition, the proposed definition excludes many forms of sexual harassment, including some
that schools are required to report under the Clery Act’s requirements. Under the proposed
rules, schools would be required to dismiss some complaints of stalking, dating violence, and
domestic violence, while also being required to report those complaints to the Department
under Clery.'?® These inconsistent requirements would cause confusion among school
administrators struggling to make sense of their obligations under federal law and demonstrate
the perverse nature of sharply limiting schools’ ability to respond to harassment complaints.

Finally, the Department’s harassment definition and mandatory dismissal requirement would
create inconsistent rules for sexual harassment as compared to other misconduct. Harassment
based on race or disability, for example, would continue to be governed by the more inclusive
“severe or pervasive” standard for creating a hostile educational environment.*?” And schools
could address harassment that was not sexual in nature even if that harassment was not
“severe and pervasive” while, at the same time, being required to dismiss complaints of similar
conduct if it is deemed sexual. This would create inconsistent and confusing rules for schools in
addressing different forms of harassment. It would send a message that sexual harassment is
less deserving of response than other types of harassment and that victims of sexual
harassment are inherently less deserving of assistance than victims of other forms of
harassment. It would also force students who experience multiple and intersecting forms of
harassment to slice and dice their requests for help from their schools in order to maximize the
possibility that the school might respond, carefully excluding reference to sexual taunts and
only reporting racial slurs by a harasser, for example.'?® Further, it would also make schools
vulnerable to litigation by students who rightfully claim that being subjected to more
burdensome requirements in order to get help for sexual harassment than their peers who
experience other forms of student misconduct, is discrimination based on their sex, in direct
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violation of Title IX. In other words, schools would be hard-pressed to figure out how to comply
with Title IX when they are instructed to follow a new set of rules that demands responses that
violate Title IX.

c. THE PROPOSED DELIBERATE INDIFFERENCE STANDARD WouLD ALLow ScHooLs To Do
VIRTUALLY NOTING IN RESPONSE TO COMPLAINTS OF SEXUAL ASSAULT AND OTHER FORMS OF
SEXUAL HARASSMENT

Under the proposed rules, schools would simply have to not be deliberately indifferent'® to
sexual harassment and assault; in other words, their response to harassment would be deemed
to comply with Title IX as long as it was not clearly unreasonable. The deliberate indifference
standard is a much more lax standard than that set out by the current Department guidance,
which requires schools to act “reasonably” and “take immediate and effective corrective
action” to resolve harassment complaints.3°

The Department’s proposed “safe harbors” within this deliberate indifference standard weaken
it still further, allowing schools to avoid liability even if they unreasonably handled a Title IX
complaint. As long as a school follows the requirements set out in the proposed rules,®! the
school’s response to harassment complaints could not be challenged, effectively insulating
them from any review.'3? And by codifying the rule that the Department would not find a
school deliberately indifferent based on a school’s erroneous determination regarding
responsibility, the Department further provides a safe harbor for schools that erroneously
determine that sexual harassment did not occur, but does not provide a corresponding rule
protecting schools from liability if they erroneously decide that sexual harassment did occur.*33
This means it would always be safer for a school to make a finding of non-responsibility for
sexual harassment. Indeed, such a rubber stamp finding would be completely permissible under
the proposed rules as long as the school went through the motions of even a weak required
process.

The practical effects of this proposed rule would shield schools from any accountability under
Title IX, even if a school mishandles a complaint, fails to provide effective supports for survivors
and other harassment victims, and wrongly determines against the weight of the evidence that
no sexual assault or harassment occurred.

d. THE DEPARTMENT’S PROPOSED RULES CREATE INCONSISTENT AND UNFAIR STANDARDS

The Department’s longstanding interpretation of Title IX requires that schools use a
“preponderance of the evidence” standard—which means “more likely than not”—to decide
whether sexual assault or other forms of harassment occurred.'3* The proposed rules* depart
from that practice, and establishes a system where schools could elect to use the more
demanding “clear and convincing evidence” standard in sexual harassment matters, while
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allowing all other student or employee misconduct investigations to be governed by the
preponderance of the evidence standard, even if they carry the same maximum penalties.'3®
Indeed in some instances, the proposed rules would require that schools utilize the “clear and
convincing evidence” standard.?’

The Department’s decision to allow schools to impose a more burdensome standard in sexual
harassment matters than in any other investigations of student or employee misconduct
appears to rely on the stereotype and false assumption that those who report sexual assault
and other forms of sexual harassment (mostly women) are more likely to lie than those who
report physical assault, plagiarism, or the wide range of other school disciplinary violations and
employee misconduct. When this unwarranted skepticism of sexual assault and other
harassment allegations, grounded in gender stereotypes, infect sexual misconduct proceedings,
even the preponderance standard “could end up operating as a clear-and-convincing or even a
beyond-a-reasonable-doubt standard in practice.”*3® Previous Department guidance recognized
that, given these pervasive stereotypes, the preponderance standard was required to ensure
that the playing field, at least on paper, was as even as possible. The Department now ignores
the reality of these harmful stereotypes by imposing a standard of evidence that encourages,
rather than dispels, the stereotype that women and girls lie about sexual assault and other
harassment, a result that is contrary to Title IX.

The preponderance standard is used for nearly all civil cases, including where the conduct at
issue could also be the basis for a criminal prosecution.'3° The preponderance standard is also
used for people facing more severe deprivations than suspension, expulsion or other school
discipline, or termination of employment or other workplace discipline, including in
proceedings to determine paternity,'4° competency to stand trial,'*! enhancement of prison
sentences,'*? and civil commitment of defendants acquitted by the insanity defense.*3 The
Supreme Court has only required something higher than the preponderance standard in a
narrow handful of civil cases “to protect particularly important individual interests,”'** where
consequences far more severe than suspension, expulsion, or firing are threatened, such as

145 civil commitment for mental iliness,**® deportation,4’

termination of parental rights,
denaturalization,'*® and juvenile delinquency with the “possibility of institutional
confinement.”** In all of these cases, incarceration or a permanent loss of a profound liberty
interest was a possible outcome—unlike in school sexual harassment proceedings. Moreover,
in all of these cases, the government and its vast power and resources was in conflict with an
individual—in contrast to school harassment investigations involving two students with roughly
equal resources and equal stakes in their education, two employees who are also similarly
situated, or a student and employee, where any power imbalance would tend to favor the

employee respondent rather than the student complainant.*>® Preponderance is the only
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standard of proof that treats both sides equally and is consistent with Title IX’s requirement
that grievance procedures be “equitable.”*5?

For this reason, Title IX experts and school leaders alike support the preponderance standard,
which is used to address harassment complaints at over 80 percent of colleges.'>> The National
Center for Higher Education Risk Management (NCHERM) Group, whose white paper Due
Process and the Sex Police was cited by the Department,>® has promulgated materials that
require schools to use the preponderance standard, because “[w]e believe higher education
can acquit fairness without higher standards of proof.” > And even the Department admits it is
“reasonable” for a school to use the preponderance standard.'>

By permitting and sometimes mandating the clear and convincing evidence standard in sexual
harassment proceedings, the Department treats sexual harassment differently from other types
of school disciplinary violations and employee misconduct, uniquely targeting and disfavoring
sexual harassment complainants. First, the Department argues that Title IX harassment
investigations are different from civil cases, and therefore may appropriately require a more
burdensome standard of proof, because many Title IX harassment investigations do not use full
courtroom procedures, such as active participation by lawyers, rules of evidence, and full
discovery.’*® However, the Department does not exhibit this concern for the lack of full-blown
judicial proceedings to address other types of student or employee misconduct, including other
examples of student or employee misconduct implicating the civil rights laws enforced by the
Department. Schools have not, as a general rule, imposed higher evidentiary standards in other
misconduct matters, nor have employers more generally in employee misconduct matters, to
compensate for the proceedings’ failure to be full-blown judicial trials, and the Department
does not explain why such a standard is appropriate in this context alone.

Second, although the proposed rules would require schools to use the “clear and convincing”
standard for sexual harassment investigations if they use it for any other student or employee
misconduct investigations with the same maximum sanction,*” and would require that it be
used in student harassment investigations if it is used in any employee harassment
investigations, the proposed rules would not prohibit schools from using the clear and
convincing standard in sexual harassment proceedings even if they use a lower proof standard
for all other student conduct violations.*>® School leaders agree that requiring different
standards for sexual misconduct as opposed to other misconduct is inequitable.

Further, many school employees have bargained for contracts that require using a more
demanding standard of evidence than the preponderance standard for employee misconduct
investigations.’>® The proposed rules would force those schools to either (1) impose the same
evidentiary for all cases of misconduct that carry the same maximum sanction as Title IX
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proceedings®® or (2) maintain the clear and convincing evidence standard for only employee
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misconduct and student sexual misconduct proceedings. The latter choice would leave schools
vulnerable to liability for sex discrimination, as schools cannot defend specifically disfavoring
sexual harassment investigations, which is a form of sex discrimination, by pointing to collective
bargaining agreements or other contractual agreements for employees that require a higher
standard.!!

e. THE DEPARTMENT’S PROPOSED RULES WoULD CREATE UNFAIR GRIEVANCE PROCESSES

Current Title IX regulations require schools to “adopt and publish grievance procedures that
provide for a prompt and equitable resolution of student and employee complaints” of sexual
misconduct.'®? The proposed rules!®® purports to require “equitable” processes as well.
However, the proposed rules are also riddled with language that would require schools to
conduct their grievance procedures in a fundamentally inequitable way that favors
respondents. In so doing, it distorts the very fundamental notions of due process it claims to
protect.

A 2018 report studying more than 1,000 reports of sexual misconduct in institutions of higher
education found that “[flew incidents reported to Title IX Coordinators resulted in a formal Title
IX complaint, and fewer still resulted in a finding of responsibility or suspension/expulsion of
the responsible student.”*®* Despite the Department’s unsubstantiated concern for
respondents, the study found that “[t]he primary outcome of reports were victim services, not
perpetrator punishments.”*®> The Department’s due process arguments totally ignore the
complainants who are still treated unfairly in violation of Title IX and are often pushed out of
schools from inadequate and unfair responses to their reports.

While the Department repeatedly cites the purported need to increase protections of
respondents’ “due process rights” to justify weakening Title IX protections for complainants,
current Title IX regulations already provide more rigorous due process protections than are
required under the Constitution. The Supreme Court has held that students facing short-term
suspensions from public schools'®® require only “some kind of” “oral or written notice” and
“some kind of hearing.”*®” The Court has explicitly said that a 10-day suspension does not
require “the opportunity to secure counsel, to confront and cross-examine witnesses
supporting the charge, or to call his own witnesses to verify his version of the incident.”68
However, the proposed rule’s flat prohibition on reliance on testimony that is not subject to
cross-examination'®® would force survivors to a “Hobson’s choice” between being revictimized
by their assailant’s advisor or having their testimony completely disregarded, and would
prohibit schools from simply “factoring in the victim’s level of participation in [its] assessment
of witness credibility.”*’° It would also make no allowance for the unavailability of a witness
and would not allow any reliance at all on previous statements, regardless of whether those
statements have other indicia of reliability, such as being made under oath or against a party’s
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own interest. This would require schools to disregard relevant evidence in a variety of
situations in a manner that could pose harms to both parties and would hinder the school’s
ability to ensure that their findings concerning responsibility are not erroneous.

Under the proposed rules,** schools would be required to presume that the reported
harassment did not occur, which would ensure partiality to the respondent. This presumption
would also exacerbate the rape myth upon which many of the proposed rules are based—
namely, the myth that women and girls often lie about sexual assault.'”?> The presumption of
innocence is a criminal law principle, inappropriately imported into this context.!’3 Criminal
defendants are presumed innocent until proven guilty because their very liberty is at stake:
criminal defendants go to prison if they are found guilty. There is no such principle in civil
proceedings generally or civil rights proceedings specifically.

The proposed non-responsibility presumption is inconsistent with the Department’s own
explanation of why it is proposed. The Department explains that the requirement “is added to
ensure impartiality by the recipient until a determination is made,” but requiring a presumption
against the complainant’s account that harassment occurred is anything but impartial. In fact,
the presumption ensures partiality to the named harasser, particularly because officials in this
Administration have spread false narratives about survivors and other harassment victims being
untruthful and about the “pendulum swinging too far” in school grievance proceedings against
named harassers. This undoubtedly will influence schools to conclude this proposed rule means
that a higher burden should be placed on complainants. The presumption of non-responsibility
may also discourage schools from providing crucial supportive measures to complainants, in
order to avoid being perceived as punishing respondents.'’* This proposed rule?’s would also
only encourage schools to ignore or punish historically marginalized groups that report sexual
harassment for “lying” about it.1”®

Finally, the changes to Title IX enforcement that ED proposes must be considered against the
backdrop of underreporting and a pervasive culture in which those who do report sexual
harassment, including sexual assault, are likely to be blamed and disbelieved. Unfortunately,
and as explained in great detail throughout this comment, rather than seeking to remedy that
culture, ED’s proposed rule reinforces false and harmful stereotypes about those who
experience sexual harassment and proposes rules that would further discourage reporting and
make it harder for schools to adequately respond to complaints.

VI. CAMPUS RESPONSES TO SEXUAL ASSAULT SHOULD BE CONSISTENT WITH THE CLERY ACT

A number of the Department’s proposed rules are inconsistent with the Clery Act, which the
Department also enforces, and which also addresses the obligation of institutions of higher
education to respond to sexual assault and other behaviors that may constitute sexual
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harassment, including dating violence, domestic violence, and stalking. First, the proposed rules
prohibiting schools from investigating off-campus and online sexual harassment conflict with
Clery’s notice and reporting requirements. The Clery Act requires institutions of higher
education to notify all students who report sexual assault, stalking, dating violence, and
domestic violence of their rights, regardless of “whether the offense occurred on or off
campus.”t”” The Clery Act also requires institutions of higher education to report all sexual
assault, stalking, dating violence, and domestic violence that occur on “Clery geography,” which
includes all property controlled by a school-recognized student organization (such as an off-
campus fraternity); nearby “public property”; and “areas within the patrol jurisdiction of the
campus police or the campus security department.”*’8 The proposed rules would undermine
Clery’s mandate and create a perverse system in which schools would be required to report
instances of sexual assault that occur off-campus to the Department, yet would also be
required by the Department to dismiss these complaints instead of investigating them.

Second, the Department’s definition of “supportive measures” is inconsistent with Clery, which
requires institutions of higher education to provide “accommodations” and “protective
measures” if “reasonably available” to students who report sexual assault, dating violence,
domestic violence, and stalking.'’® The Clery Act does not prohibit accommodations or
protective measures that are “punitive,” “disciplinary,” or “unreasonably burden[] the other
party.” Third, the proposed rules’ unequal appeal rights conflict with the preamble to the
Department’s Clery rules stating that institutions of higher education are required to provide
“an equal right to appeal if appeals are available,” which would necessarily include the right to
appeal a sanction.8°

Finally, the proposed rules’ indefinite timeframe for investigations conflicts with Clery’s
mandate that investigations be prompt.*®! And the many proposed rules discussed above that
tilt investigation procedures in favor of the respondent are anything but fair and impartial.

Although the Department acknowledges that Title IX and the Clery Act’s “jurisdictional schemes
... may overlap in certain situations,”*8? it fails to explain how institutions of higher education
should resolve the conflicts between two different sets of rules when addressing sexual
harassment. These different sets of rules would likely create widespread confusion for schools.

With careful consideration of the needs of students to be able to learn, thrive, and feel safe on
campus, the procedures required to make campus processes fair and equitable to all parties,
and the various ways that schools can appropriately respond to campus sexual assault that
takes into account their student body, size, resources, culture, location, and state and local
requirements, reauthorization of the Higher Education Act should reaffirm the principles of
Title IX and Clery to ensure that campuses everywhere are safe places for students.
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