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Introduction 
  

 
In October 2017, the New Yorker and New York Times reported that a number of women who had 
worked with or had aspired to work with Harvey Weinstein had accused the famous movie 
executive of sexual harassment and assault.1 The allegations were stunning and included stories of 
horrifying rapes and other sexual abuse. According to the New Yorker, Weinstein’s criminal 
behavior was well-known among colleagues, with 16 different executives and assistants 
confirming they knew of “unwanted sexual advances and touching” at work-related events.2  
 
Many of the women Weinstein assaulted explained they had not reported the abuse for fear of 
retaliation. These were apparently well-founded fears, as the articles revealed that women who had 
rejected Weinstein believed they had been fired and blacklisted from projects.3 Some of the 
survivors of Weinstein’s assaults and harassment confirmed they were speaking out in violation 
of nondisclosure agreements they were forced to sign in order to keep his behavior a secret, putting 
them in potential legal jeopardy for telling their stories.4  
 
The Weinstein stories of horrifying criminal assault, complicit executives and cover-ups, and a 
reign of fear in the entertainment industry sent shockwaves through the country. While the details 
of workplace harassment in the entertainment industry—populated by Hollywood stars and 
celebrities—felt extraordinary, in many ways the stories told by Weinstein’s accusers could not 
have been more typical. As the country wondered how Weinstein could have gotten away with his 
behavior for so long, many workers across the country easily recognized the inherent power 
dynamics that allowed a powerful executive to prey on workers hoping to advance in their careers, 
the fear of retaliation and of not being believed, the nondisclosure clauses that forced survivors 
into decades of silence, and the passive complicity of Weinstein’s colleagues.  
 
Following a tweet from actor Alyssa Milano, women and men across the globe used the hashtag 
“#MeToo” to identify that they, too, had experienced harassment or assault. Originally coined by 
activist Tarana Burke to show support for other women and girls who have experienced assault, 
“#MeToo” exploded into a movement, as individuals of all income levels, industries, and 
backgrounds revealed their own stories.5 Inspired by the movement and hopeful for the first time 
their stories might be believed, individuals working in business, construction, technology, food 
services, media, hospitality, agriculture, politics, and countless other industries spoke out about 
their own experiences with harassment and assault. While many of the stories involved sexual 
harassment, workers also spoke out about their experiences being harassed because of their race, 
national origin, disability, sexual orientation, gender identity, or age.  
 
Methodology and Structure of the Report  
 
The sheer number of stories shared has made clear that workplace harassment is an epidemic that 
cannot be ignored. As part of her work to elevate these stories and ensure they inform debate in 
Congress, Senator Murray directed the HELP Committee Democratic staff to undertake an effort 
to learn more about workplace harassment and make recommendations on what Congress and 
others can do to address it. Staff extensively reviewed relevant literature and federal court 
decisions; analyzed state and federal data on harassment and discrimination; and consulted with 
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more than 50 workers, law professors, legal experts, advocacy groups, research organizations, and 
labor unions. Senator Murray wrote to 17 industry associations, representing the interests of 
employers in some of the largest sectors of the American economy. These industries include 
sectors with some of the highest known rates of harassment. The letters to the industry associations 
and their responses are available in Appendix I. Senator Murray and the HELP Committee 
Democrats also sent letters to three federal departments, including the U.S. Department of 
Education (ED), U.S. Department of Health and Human Services (HHS), and U.S. Department of 
Labor (DOL), in order to learn more about the experiences of federal workers and federal agencies 
in responding to and addressing harassment. The letters to the three departments and their 
responses are available in Appendix II. Senator Murray’s staff also obtained harassment charge 
data from the Equal Employment Opportunity Commission (EEOC) and information from the 
Legal Services Corporation (LSC) about services grantees provide to low-income workers 
bringing employment discrimination cases. That data are available in Appendices III and IV.  
 
This report lays out what information staff learned from that effort and identifies a clear need for 
action to reduce rates of harassment and expand and secure workers’ rights. The report begins with 
some short background, follows with a discussion of preventing and addressing workplace 
harassment, then examines the need to expand workplace protections and ensure all workers can 
enforce their rights, and finally identifies specific recommendations that can be implemented at 
the federal level. Given the breadth, depth, and countless manifestations of this issue in the lives 
of so many, no single report or analysis can capture the totality of the dire problem at hand. 
Accordingly, this report is not intended to be, nor can it be, a truly comprehensive assessment of 
the state of harassment and assault in the workplace. For example, it does not include an in-depth 
discussion of workplace harassment in the military. Rather, it is intended to reveal and 
contextualize background research on the topic in order to inform and continue the broader 
discussion occurring in the government, workplaces, and at kitchen tables across the country. 
 
Throughout this report, there are stories of workers who have experienced harassment on the job 
and who chose to share their stories with the HELP Committee Democratic staff as evidence of 
the need for change and work that remains to be done. Workers across industries and income 
levels, however, consistently expressed fears that sharing their stories publicly would result in their 
current or former employers or coworkers retaliating against them for speaking out. Accordingly, 
in some cases, workers’ names have been disguised, and many of the details of the stories shared 
remain confidential. The pervasive fear of retaliation expressed by many of the workers 
interviewed by the Democratic staff suggests that more than one year after the #MeToo movement 
began, there is still a tremendous amount of progress that must be made.  
 
 
Background and Definitions 

 
 
For most of American history, men and women endured harassment in the workplace without any 
legal protections or recourse. In 1941, at the urging of labor leader A. Philip Randolph, President 
Franklin D. Roosevelt took steps to address employment discrimination by issuing an executive 
order to ban discrimination based on “race, color, creed, and national origin” in the federal 
government and in defense industries—which he later extended to apply to all federal contractors.6 
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Presidents Harry S. Truman, Dwight D. Eisenhower, John F. Kennedy, and Lyndon B. Johnson all 
issued executive orders strengthening and expanding these protections.7 
 
Starting in the 1960s and continuing through 2008, Congress passed a series of laws to more 
broadly prohibit discrimination in employment, including harassment, on the basis of specific 
characteristics. These laws included: 
 

• Title VII of the Civil Rights Act of 1964 (Title VII), which prohibits employment 
discrimination on the basis of race, color, religion, national origin, and sex;8  

• the Age Discrimination in Employment Act of 1967 (ADEA), which prohibits employment 
discrimination on the basis of age (protecting people who are 40 or older);9  

• Title I of the Americans with Disabilities Act of 1990 (ADA) and sections 501 and 505 of 
the Rehabilitation Act of 1973 (Rehabilitation Act), which prohibit employment 
discrimination on the basis of disability;10 and 

• Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA), which prohibits 
employment discrimination on the basis of genetic information.11  

 
These laws generally apply broadly to both private and government employees, though notably 
Congress did not extend some of these protections to its own workforce prior to passage of the 
Congressional Accountability Act in 1995.12 The federal laws that prohibit workplace harassment 
as unlawful forms of discrimination will be collectively referred to throughout this report as the 
“federal anti-discrimination laws.” 
 
Definitions of Workplace Harassment  
 
The U.S. Equal Employment Opportunity Commission (EEOC) defines harassment as 
“unwelcome conduct based on race, color, religion, sex (including pregnancy), national origin, age 
(40 or older), disability, or genetic information.”13 For the purposes of this report, the term “sex” 
includes sexual orientation, gender identity, pregnancy, childbirth, or a medical condition related 
to pregnancy or childbirth, and a sex stereotype. Harassment is a form of discrimination prohibited 
by federal anti-discrimination laws and is described by the EEOC as when: 
 

1) “Enduring the offensive conduct becomes a condition of continued employment, or 
 

2) The conduct is severe or pervasive enough to create a work environment that a reasonable 
person would consider intimidating, hostile, or abusive.”14  
 

Harassment can include a range of actions, from offensive jokes and name-calling, to physical 
assaults or threats, to interference with work performance.15  
 
Sexual harassment is a type of workplace harassment that involves “[u]nwelcome sexual advances, 
requests for sexual favors, and other verbal or physical conduct of a sexual nature.”16 “Hostile 
work environment” or “hostile workplace” harassment occurs when conduct makes the workplace 
“intimidating, hostile, or offensive.”17 In addition to prohibiting harassment, federal law also 
prohibits retaliation. Workers cannot be demoted, reprimanded, transferred, or otherwise have an 
adverse employment action taken against them because they assert their rights under federal law.18  
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Federal Anti-Discrimination Laws 
 
Federal anti-discrimination laws are designed to make employers responsible for ensuring their 
workplaces are free from discrimination, including harassment, and are not meant to be used 
directly to hold individuals accountable. In other words, these laws place responsibility for any 
workplace harassment directly on the employer.19 Employers’ liability can differ depending on the 
role the harasser holds in the workplace. If the harasser is a supervisor and some tangible action is 
taken against the worker, then liability is automatic. Otherwise, an employer is liable for any 
hostile work environment harassment unless the employer “reasonably tried to prevent and 
promptly correct the harassing behavior” and “the employee unreasonably failed to take advantage 
of any preventive or corrective opportunities provided by the employer.”20 If the harasser is not a 
supervisor, but is an individual such as a coworker or third party, an employer is liable if “it knew, 
or should have known about the harassment and failed to take prompt and appropriate corrective 
action.”21  
 
How the Law is Enforced: The Equal Employment Opportunity Commission 
 
Congress initially created the EEOC in 1964 to enforce the new prohibition against employment 
discrimination on the basis of race, color, religion, national origin, and sex.22 Since then, Congress 
has granted the EEOC enforcement authority over the prohibition against employment 
discrimination on the basis of age, disability, and genetic information.23 The EEOC remains the 
primary federal agency that enforces federal anti-discrimination laws. The EEOC enforces these 
laws by investigating charges of discrimination against employers, engaging in outreach and 
prevention to reduce discrimination, and providing technical assistance to federal agencies and 
employers.24  
 
The leadership of the EEOC consists of five bipartisan members including a Chair, Vice Chair, 
and three Commissioners, as well as a General Counsel, all of whom are appointed by the President 
and confirmed by the Senate.25 The Commissioners set EEOC policy and determine when to issue 
a charge of discrimination or authorize certain lawsuits, while the General Counsel supervises the 
litigation program.26 In addition to its headquarters in Washington, D.C., the EEOC has 53 field 
offices across the country that employ about 2,000 people to help carry out its responsibilities.27 
 
Workers who wish to file a claim in federal court against their employer for discrimination, 
including harassment, must first engage with the EEOC’s formal process. Private sector and state 
employees must file a charge of discrimination with the EEOC and receive a right to sue letter 
from the EEOC before they can bring a claim of discrimination in federal court.28 Workers can 
receive a “Notice of Right to Sue” either after the EEOC has investigated a claim or if the EEOC 
is unable to finish its investigation within 180 days.29 Federal employees have a separate process 
and must start by contacting their agency’s equal employment opportunity office before 
proceeding to the EEOC for relief.30 The following graphic explains the process for private sector 
employees as well as state and local employees. 
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for policymakers and researchers to best target resources to address harassment and measure the 
effectiveness of interventions over time. 
 
What is certain is that workers have a right to a workplace free of harassment, employers should 
respond promptly and appropriately when harassment does happen, and, ultimately, employers and 
policymakers should be doing everything they can to prevent harassment before it starts. Over the 
past few decades, many employers have worked to develop nondiscrimination and anti-harassment 
policies and procedures to help them comply with civil rights laws. These efforts, however, have 
been met with varying levels of success and have not done enough to ensure harassment-free 
workplaces.  
 
In order to understand more about factors that contribute to workplace harassment and current 
workplace harassment prevention efforts, the HELP Committee Democratic staff spoke with 
workers, unions and other advocates, employers of varying sizes, and experts in training and 
prevention, and collected information from federal government agencies. Staff also met with 
representatives from 17 industry associations representing employers across a diverse range of 
sectors. These associations were selected because they represent industries with some of the 
highest known rates of harassment as measured by the percent of harassment charges filed with 
the EEOC over the past decade, industries with low representation of women, and industries with 
large numbers of workers of color, young workers, immigrant workers, and workers with limited 
English proficiency among others.  
 
This section of the report explores what we know about best practices for preventing harassment, 
what steps employers are taking to prevent harassment in the workplace, and where gaps remain. 
 
There is insufficient and inconsistent data regarding workplace 
harassment.  
 
The federal government often uses data collection tools to gain insight into systemic problems and 
to learn more about factors related to the issue. For example, the Centers for Disease Control and 
Prevention established the National Intimate Partner and Sexual Violence Survey to collect data 
to inform violence prevention efforts;37 the Department of Justice collects data on sexual 
victimization and perceptions of sexual harassment and assault on college campuses through the 
Campus Climate Survey Validation Study;38 pursuant to requirements in the FY 2009 National 
Defense Reauthorization Act, the Department of Defense collects and studies data on sexual 
assault involving service members;39 and ED conducts the Civil Rights Data Collection to analyze 
leading civil rights indicators over periods of time in order to assess barriers to educational 
opportunity.40  
 
No similar data collection about the prevalence of workplace harassment or workers’ experiences 
facing this type of discrimination exists. Even estimates of sexual harassment, which is the most 
studied form of harassment, vary wildly. For example, a CNBC All-America Economic Survey of 
800 adults nationwide conducted at the end of 2017 found that one in five American adults have 
experienced sexual harassment at work.41 Another nationwide survey conducted by “Stop Street 
Harassment” found that 38 percent of women and 13 percent of men reported experiencing sexual 
harassment at work.42 Finally, a survey of over 2,000 full-time and part-time female employees 
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were few nationally representative surveys of harassment against LGTBQ workers, that race- and 
ethnicity-based harassment are “significantly understudied,” and that information on the 
prevalence of disability-based harassment is “even harder to find.”48 
 
EEOC and federal agency data provides some information about formal 
charges filed. 
 
Each year, the EEOC publishes data on the charges of employment discrimination it receives and 
on how each charge is resolved.49 The agency publishes national and state data across a number 
of different categories, including discrimination based on race, color, religion, sex, national origin, 
age, disability, and genetic information. The number of workplace harassment charges filed with 
the EEOC has been fairly stable over the last ten years, peaking at 28,688 in FY 2016 and falling 
just slightly to 26,767 in FY 2018,50 and workplace harassment charges have constituted between 
28 and 32 percent of all charges filed with the EEOC.51 Democratic staff analyzed data provided 
by the EEOC, available in Appendix III, and identified some clear patterns, including:  
 
 Women file the majority of workplace harassment and sexual harassment charges with 

the EEOC 
 

According to EEOC data, women have consistently 
reported harassment at far higher rates than men, for 
both sexual harassment and workplace harassment 
broadly.52 Since FY 1997, women have filed over 82 
percent of all sexual harassment charges and over 65 
percent of all workplace harassment charges with the 
EEOC.53 Additionally, the comparative rate at which 
women and men have reported sexual and workplace 
harassment charges has remained steady even as the 
number of total charges has fluctuated.54 
 
In FY 2018, women filed more workplace 
harassment charges than men in almost all categories 
for which the EEOC enforces federal law prohibiting 
discrimination. Of the total charges made where 
gender of the filer was known, women filed more 
charges than men for harassment based on race (54 
percent), religion (51 percent), national origin (52 
percent), gender (80 percent), retaliation (68 
percent), age (60 percent), and disability (62 
percent).55 Men filed more often for charges based on 
color and genetic information, although women still 
account for 44 percent of charges in each of those two 
categories.56 
 
 
 

JUNE’S STORY 

 
June, a homecare worker, worked as 
a live-in caregiver to a male 
employer.  On her very first night on 
the job, he asked her to get into bed 
with him.  Over the course of the next 
several months he groped her 
repeatedly.  June explains that she 
felt she could not tell the agency she 
worked for because she knew they 
would take her off the job, and June 
needed the income to pay for her 
medication and rent.  She described 
feeling isolated and alone and did not 
know where to turn for help. She left 
as soon as she could find another job, 
and it wasn’t until months later that 
she learned her employer had been 
harassing other women who worked 
for him as well.  She says it took her 
years to get over the shame and 
embarrassment she felt. (Interview with 
the Senate HELP Committee Democratic 
Staff, 11/26/2018) 
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The EEOC also reports on the number of charges for which no industry was reported. In recent 
years, the charges for which no industry was reported outnumber the charges for which an industry 
was reported, for both sexual harassment and all workplace harassment charges.64  
 
 Responsive federal department data show around 50 percent of all EEO complaints 

involve complaints of sexual or non-sexual harassment 
 
In addition to EEOC data that capture charges of harassment across the private and public 
workforces, the Democratic staff reviewed claims and settlement data from ED, HHS, and DOL.65  
From FY 2013 to the third quarter of FY 2018, there were 150 EEO complaints filed with ED, 
including 67 complaints alleging non-sexual harassment and two claims alleging sexual 
harassment.66 There were three findings of discrimination, one of which was a claim of non-sexual 
harassment.67  
 
From FY 2011 through June 30, 2016, there were 2,442 EEO complaints filed with HHS, including 
1,233 complaints alleging non-sexual harassment and 94 claims alleging sexual harassment.68 
There were 41 findings of discrimination, including seven claims of non-sexual harassment and 
one claim of sexual harassment.69  
 
From FY 2013 to September 30, 2018, there were 777 EEO complaints filed with DOL, including 
341 complaints alleging non-sexual harassment and 27 complaints alleging sexual harassment.70 
There were four findings of discrimination, including for one claim of sexual harassment.71  
 
Harassment is significantly underreported, due in part to fears of 
retaliation.  
 
While the number of charges filed with the EEOC provide some information about workplace 
harassment, these data fail to capture the full extent of the problem. Experts believe that most 
workers who experience harassment never report it to their employers or to the EEOC. Estimates 
suggest that only “six [percent] to 13 [percent] of individuals who experience harassment file a 
formal complaint,” and approximately 70 percent never report to their employer or union 
representatives.72 The 2018 MSPB survey found that only 11 percent of federal workers who 
experienced sexual harassment filed a formal complaint,73 while a 2018 survey of chief human 
resource officers at more than 100 private companies found that 91 percent of respondents 
identified “ensuring that sexual harassment victims are not inhibited from bringing their 
complaints to the attention of appropriate company officials” as “one of the most significant factors 
that need to be addressed regarding sexual harassment in any workplace.”74  
 
Fear of retaliation was by far the most common explanation provided to Democratic staff to explain 
why workers hesitate to report harassment to either their employer or the EEOC. Workers are 
concerned that if they report, their employers may move them from their offices, demote them, 
delay promotion, change their job duties, or even fire them. They worry that their coworkers may 
ostracize them, or they will get a reputation of being “difficult” to work with. While retaliation for 
filing a claim is illegal, one study found that two-thirds of surveyed workers who spoke out against 
workplace harassment faced some form of retaliation.75  
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There are many other reasons why a worker may 
not want to report harassment, including lack of 
awareness of their rights, lack of access to legal 
services, financial barriers, or mistrust of the 
reporting process. In many cases, workers may not 
know how to file a complaint or, due to statutes of 
limitations, it may be too late to file by the time they 
decide they want to go public with a charge of 
harassment.  
 
However, there is reason to be hopeful. In the wake 
of the #MeToo movement, workers are becoming 
more aware of reporting options and more 
comfortable bringing charges. Since #MeToo 
began, the number of sexual harassment charges 
filed with the EEOC substantially increased. 
Between FY 2017 and FY 2018, sexual harassment 
charges filed with the EEOC increased by over 13 
percent—the biggest single-year percentage change 
in over 20 years.76 Similarly, the EEOC’s rate of 
filing harassment lawsuits increased by more than 
50 percent from FY 2017 to FY 2018, amounting to 
a total of 66 harassment lawsuits (41 of which 
included allegations of sexual harassment).77 
 

Source: Equal Employment Opportunity Commission 

KELLY’S STORY 

 
Kelly used to be a domestic worker in 
a private home. Her employer was a 
law enforcement officer who worked 
from home when not out on his shifts. 
He began asking Kelly to lunch, 
requesting massages, and calling her 
while she was not at work to ask her 
uncomfortable questions. One day, her 
employer cornered her and attempted 
to kiss her, and she screamed to get 
away. Kelly wanted to leave, but relied 
entirely on her employer for her 
income. Taking unpaid time off to look 
for another job was not an option, and 
Kelly knew she needed the experience 
and recommendation from her current 
job to find new employment. Kelly is 
terrified to come forward because she 
is worried about the retaliation she may 
face from bringing a claim against a law 
enforcement officer. (Story submitted to the 
Senate HELP Committee Democratic Staff, 
11/23/2018) 
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While these data reveal greater awareness and changed behavior on the part of workers, a Society 
for Human Resource Management (SHRM) 2018 survey revealed the majority of executives have 
not changed their behaviors or changed their behaviors only minimally despite increased attention 
to sexual harassment over the previous 12 months.78 Of over 1,000 executives surveyed, 66 percent 
said they had changed their behaviors to a small extent or not at all. The same survey asked over 
3,000 workers—a combination of non-managers, managers, and executives—whether their 
workplace “is one that fosters the occurrence of behaviors that might be considered sexual 
harassment;” 37 percent said yes.79 
 
Industry-specific factors contribute to high rates of harassment in 
certain types of jobs.  
 
While harassment is pervasive across all types of workplaces, certain industries have particular 
risk factors that lead to higher-than-average rates of workplace harassment and demand specific 
interventions to reduce harassment. The EEOC Select Task Force on the Study of Harassment in 
the Workplace report identified several of these risk factors.80 Some of the factors Democratic 
staff similarly identified are described below.  
 
Service Sector and Tipped Workers  
 
From FY 2005 to FY 2015, the accommodation and food services industry accounted for the 
greatest portion of sexual harassment charges filed with the EEOC, followed by the retail trade.81 
In service-based industries, prioritizing customer service can contribute to high rates of 
harassment, by implicitly encouraging managers to ignore harassment or workers to tolerate 
harassment in order to appease the customer.82  
 
The pervasiveness of sexual harassment 
in service industries is only exacerbated 
when considered in the context of the 
subminimum wage paid to tipped 
workers. The current federal 
subminimum wage of $2.13 per hour 
often forces tipped workers, who are 
overwhelmingly women, to rely on tips 
to try to achieve basic economic 
security.83 All too often, women who are 
tipped workers say they feel powerless 
when harassed by a customer because 
they feel financially dependent on these 
customers and their tips.84 One study 
found that women working in states that 
allow tipped workers to be paid a $2.13 
per hour tipped wage are twice as likely 
to be sexually harassed as women 
working in states requiring the full 
minimum wage.85  

JORDAN’S STORY 
 
Jordan worked as a dishwasher at a fine dining 
restaurant when he was 19 years old. One night 
after a busy day, the head chef and owner, drunk 
from drinking at the restaurant bar, cornered 
Jordan. The chef touched Jordan and made 
comments about his body. The sexual harassment 
continued throughout Jordan’s time at the 
restaurant. Jordan constantly felt ashamed and 
vulnerable, but he felt that he had to put up with it. 
There did not seem to be another option—the chef 
was influential in the restaurant community and 
Jordan knew he had the power to help or hurt 
Jordan’s career. In his time since leaving the 
restaurant, Jordan has found that sexual 
harassment of the LGBTQ community is common 
in the restaurant industry – particularly against 
those just starting out in their careers. (Interview with 
the Senate HELP Committee Democratic Staff, 12/3/2018). 
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Workplaces that are Not Diverse  
 

Workplaces that have groups of workers that resemble each other are more likely to foster 
workplace cultures that make it difficult for workers who are different in some way to report.86 
According to the EEOC Task Force on the Study of Harassment in the Workplace, “[w]orkers with 
different demographic backgrounds than the majority of the workforce can feel isolated and may 
actually be, or at least appear to be, vulnerable to pressure from others.”87 For example, in 
workplaces with mostly men, women may be seen as outsiders who have not conventionally 
belonged and may feel isolated from coworkers or mentors with whom they can share common 
experiences.88 
  
As just one example, the low number of women in the workplace may exacerbate harassment in 
the tech and venture capital industries. National Venture Capital Association (NVCA) President 
and CEO Bobby Franklin explained, “[a] lack of diversity among investment decision makers at 
venture firms has, in some instances, led to cultural dynamics that have overshadowed an inclusive 
professional environment.”89 Women represented 11 percent of investment partners in 2016,90 and 
female entrepreneurs only received two percent of venture capital dollars in 2017.91 One survey 
found that more than 50 percent of 869 startup founders had experienced or knew someone who 
had experienced sexual harassment in the workplace, and three quarters of female founders 
surveyed reported having personal experience with sexual harassment.92 In the technology sector, 
where 80 percent of executives are men,93 a survey of more than 200 senior-level women found 
that 60 percent reported receiving unwanted sexual advances.94 Another survey found that workers 
in the tech industry specifically reported unwanted sexual attention at rates nearly two times higher 
than tech workers in other industries.95  
 
Workplaces with Substantial Power Differentials  
 
Issues of power and control underlie workplace harassment across many industries. As noted by 
the EEOC Task Force on the Study of Harassment in the Workplace, often, but not always, 
harassment involves a worker who has less authority than a manager or their employer, and less 
ability to leave the situation because the worker needs the job to support their families or advance 

their careers.96 In some industries, power dynamics 
are particularly acute, including in many low-wage 
industries where workers rely on their weekly 
wages to feed their families or industries where 
undocumented immigrants fear they may be 
deported. In other industries, some workers or 
employers may have outsized power that makes it 
particularly difficult to report. The EEOC has found 
that significant power disparities between groups of 
workers is a risk factor for harassment.97  
 
In the biomedical field, power dynamics between 
senior and less-established researchers also play a 
role in fostering a culture that breeds harassment. 
Because research funding is often tied to a principal 

ADDY’S STORY 
 
Addy cleans houses in Vancouver, 
Washington. She was harassed by one 
of her employers, who asked her to do 
things like clean the house naked. 
When she refused, he threatened to 
call immigration and report her for 
being undocumented. Another 
employer sexually assaulted her in his 
home, but Addy was scared to call the 
police because of her undocumented 
status. (Interview with the Senate HELP 
Committee Democratic Staff, 11/26/2018). 
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researcher rather than an institution, students or workers may be reluctant to reveal the harassing 
behavior of those established researchers, for fear that doing so could affect the student or worker’s 
own professional trajectory.98 These senior researchers, many of whom are men serving in 
positions of authority as deans, department chairs, or dissertation advisors, can influence funding, 
research direction, and recruitment decisions for their students and workers.99 These professional 
costs can drive fears of retaliation that make it incredibly difficult for workers to report harassment. 
While researchers may be reticent to 
report these incidents to their 
institution, half of women in academia 
report experiencing harassment.100 An 
independent survey found this number 
increases to 71 percent when 
researchers are in isolated 
environments conducting field 
research.101  
 
Worker organizing and collective 
bargaining can help reduce imbalances 
of power that often facilitate 
harassment. Union contracts can create 
contractual harassment protections that 
exceed existing state and federal 
protections. For example, UNITE 
HERE hotel workers organized and 
won contractual protections including 
GPS-enabled panic buttons and a ban 
on guests who have a track record of 
sexually harassing workers, while 
SEIU workers in California 
successfully lobbied the state 
legislature to enact a new law requiring 
registration of janitorial companies and 
mandatory sexual harassment training 
in the industry.102 However, employer 
opposition to organizing has 
intensified in recent decades, and the 
share of workers with the protection of 
a union contract has declined.103    
 
Isolated Workplaces  
 
According to the EEOC’s Task Force on the Study of Harassment in the Workplace, home health 
care aides, janitors, housekeeping workers, and farmworkers are examples of workers whose jobs 
often require them to be in isolated environments, which leaves them particularly vulnerable to 
harassment.104 Often, this harassment may be from third parties with whom workers must interact 
due to their jobs. For example, home health care workers may experience harassment from patients 

GILDA’S STORY 
 
Gilda, a black immigrant from Guatemala, has 
worked in Seattle for 14 years. During this time, she 
was employed as a family’s live-in domestic worker, 
serving as the family’s nanny, cook, housekeeper, 
and more. The family she worked for would verbally 
abuse her, threaten to call Immigration and 
Customs Enforcement to deport her if she spoke out 
or left, and would often refuse to pay her. She was 
so afraid of being deported or arrested that she put 
up with the abuse for four years, finally fleeing the 
family after they withheld thousands of dollars in pay 
from her.  
 
Years later, on her first visit to clean his house, a 
male client asked Gilda to wear a sexual nurse’s 
outfit. When she refused, he pushed her against the 
wall, began touching her, and raped her. She found 
the sudden strength to escape, fleeing from the 
home and leaving everything—her wallet, purse, 
keys, and supplies—behind. She ran to the nearest 
store and called her brother-in-law for help. Gilda 
felt that she had nowhere else to turn. She strongly 
supports increased funding for community-based 
legal and social services to assist workers who are 
not employed in formal workplaces. It is important to 
her that changes are made to protect the life, 
security, and dignity of women in all workplaces. 
(Interview with the Senate HELP Committee Democratic Staff 
11/27/2018). 
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workplaces, such as banks and retail stores, tend to work by themselves. While some janitors work 
in larger workplaces as part of a crew, they still are often working in isolated locations at odd 
hours.112 In 2016, SEIU United Service Workers West (USWW) leaders surveyed their union and 
found about 50 percent of their workers said they had been sexually harassed or assaulted on the 
job, and another quarter said they had witnessed harassment.113 Another report estimates that as 
many as 75 percent of janitors experience sexual harassment.114  
 
Sexual harassment among female farmworkers, who often work in isolated conditions in fields 
and without security, is similarly rampant. Eighty percent of respondents in a survey of California 
Central Valley female farmworkers reported experiencing harassment.115 In addition, farm work 
often leaves workers isolated from a larger community and makes it difficult for workers to find 
resources that could help them.116 Sexual harassment and assault is so pervasive in farm work that 
some California workers refer to certain fields as “field de calzon” which translates to “field of 
panties,” referring to the number of rapes that occur in the fields.117 
 
Workplace harassment policies and trainings do not consistently 
follow best practices and are not consistently implemented.  
 
Formal nondiscrimination and anti-harassment policies are a primary workplace harassment 
prevention tool used by employers across industries. In a series of cases in the late 1990s, the 
Supreme Court found that employers could protect themselves against liability for harassment in 
some cases if they had appropriately communicated harassment is not tolerated and responded to 
harassment claims when they occur.118 In response, companies began adopting policies and 
trainings, and by 2017, the Association for Talent Development found that 71 percent of nearly 
1,000 organizations surveyed offered sexual harassment prevention training.119  
 
The EEOC has identified a number of best practices that can lead to effective anti-harassment 
policies, which are broadly categorized into five themes outlined below:120 
 

1) Policies should be comprehensive. For example, they should clearly state and cover all 
forms of harassment, clearly apply to all workers, and must address situations of 
harassment when it involves a third party, including clients, customers, and applicants.  
 

2) Policies should explicitly denounce retaliation. For example, the most common reason 
harassment is not reported is because survivors fear retaliation that could affect their 
earnings, their working environment, or their ability to continue working at all; policies 
should clearly explain that retaliation is prohibited and give examples of what constitutes 
retaliation. 
 

3) Policies should be clearly written and accessible. For example, policies should be written 
in a way that the average worker can understand, should be translated into all languages 
that are spoken by workers, and should be widely posted and available.  
 

4) Policies should encourage reporting and outline specific reporting channels. For 
example, policies should encourage reporting even when workers are unsure whether 
behavior they have observed or experienced rises to the level of prohibited harassment. 
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• Supervisors and managers should receive specialized training, including “information on 
how to prevent, identify, stop, report, and correct harassment.”124  

Yet, while policies and trainings appear to be widely utilized, Democratic staff found that policies 
and trainings that follow best practices are not consistently provided to all workers, and some 
employers do not always follow-through on executing their policies appropriately. Some of the 
biggest areas of concern are identified below. 
 
Policies and Trainings in Small and New Businesses  
 
Democratic staff found that some employers are not adequately investing in, or do not have access 
to, the resources necessary to develop and implement anti-harassment policies and trainings 
consistent with best practices. This is a particular problem in small businesses, where prevention 
efforts may be lagging behind other employers. According to one study, “at businesses with zero 
to four employees, only 39 percent had such policies, compared to 85 percent of businesses with 
50 or more employees . . .” 125 Only nine percent of surveyed small businesses “reviewed policies 
around diversity and gender equality in hiring and promotion,” and only 11 percent had issued 
reminders about sexual harassment policies.126  
 
Smaller businesses that do have policies face unique challenges to implementing some of the 
EEOC best practices that rely on staff capacity. Small businesses may not have sufficient numbers 
of workers to identify multiple people to intake reports of harassing behavior. Small businesses 
may also have an increased challenge of keeping investigations confidential. For example, in some 
cases of small, family-operated businesses, the person designated to handle human resource (H.R.) 
issues and receive complaints may be a relative of a supervisor or manager who is perpetrating the 
harassment, which could cause workers to be particularly reticent to raise issues. Finally, small 
businesses may lack resources to develop interactive trainings or obtain expert assistance with 
developing best practices. 
 
In conversations with Democratic staff, NVCA discussed similar issues in smaller venture capital 
firms and early-stage companies.127 While some venture capital firms have financial capital 
available to invest in H.R. resources, most firms are small and face similar logistical challenges of 
smaller employers, including fewer staff to receive complaints. NVCA President and CEO Bobby 
Franklin wrote, “Some venture firms and early-stage startups have H.R. policies and best practices 
in place, but many do not. Smaller firms or startups may not have dedicated H.R. staff. Because 
there is no industry standard to turn to, policies, best practices, and education proved to be critical 
needs.”128 NVCA moved to address this common obstacle faced by the venture capital ecosystem 
by releasing several H.R. resources in February 2018.129  
 
Decentralized Workplaces and Third Party Harassment 
 
A second area of concern Democratic staff identified across multiple industries is the uneven 
implementation of prevention programs and policies in workplaces that do not resemble a 
corporate office environment. As EEOC’s Task Force on the Study of Harassment in the 
Workplace found, some workplaces are decentralized and geographically dispersed.130 In these 
situations, workers do not operate in one central office, but rather workers and supervisors are 
dispersed across large geographic areas.131 For example, in large chain retail stores or restaurants, 
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most workers operate in smaller franchises with rotating 
managers, while some contractors and day laborers may 
move from worksite to worksite with different managers 
and different work environments altogether. According 
to the EEOC’s Task Force on the Study of Harassment 
in the Workplace, in these situations, it is more 
challenging for workers to consistently receive in-
person training directly from a central office location or 
to tailor training to specific worksites.132 Managers in 
decentralized locations may also feel less accountable 
for their behavior or workers in decentralized locations 
may be unsure of how to report in their location.133 The 
challenges of communicating and educating workers in 
geographically dispersed locations may exacerbate 
these issues. 134 
 

Unlike most workers in a corporate office environment, workers in decentralized workplaces 
frequently interact with third parties, which presents harassment risk factors that can sometimes 
be overlooked. In these cases, workers may be harassed by individuals who are not coworkers but 
rather members of the public or contractors who have a different employer.135 Employers can 
address these risk factors by implementing policies that explicitly and proactively address 
harassment involving third parties, including customers, clients, patients, vendors, etc. While in 
some cases employers have leverage over third party vendors or subcontractors and can end 
contracts in order to protect their workers, economic power imbalances between contracting 
companies and the nature of customer service 
in some industries may make managing 
customer relationships and behaviors difficult. 
 
Inconsistent Follow-Through on Policies 
and Trainings  
 
A third concerning theme identified was that 
while policies may exist on paper, they are not 
always executed effectively. Ensuring 
complaints are appropriately received and 
addressed is critically important. Without 
meaningful follow-up and appropriate 
investigation of workplace complaints, 
workers may be reluctant to report behaviors 
that should be addressed. Unfortunately, in 
conversations with Democratic staff, workers 
reported they are consistently skeptical they 
will be believed if they come forward, that 
employers will handle the complaint fairly and 
according to written policies, or that the 
problem will be resolved. This is a trend not 

BEVERLY’S STORY 
 
Beverly is a fast food worker who 
was sexually harassed at work by 
her coworkers starting at age 17. 
Her breasts were touched, and 
sexual gestures were made toward 
her repeatedly. The experience 
was particularly difficult for Beverly 
because it gave her flashbacks to 
a previous rape. She left working at 
the restaurant in order to escape 
the harassment. (Interview with the 
Senate HELP Committee Democratic Staff 
12/3/2018). 

 

WADE’S STORY 
 
Wade is an LGBTQ worker at a fast food 
restaurant. He reports that his shift manager 
referred to him and another male coworker 
as lovers and would make inappropriate 
comments about Wade and the LGBTQ 
community that made him feel extremely 
uncomfortable about his body and his 
relationships with his coworkers. The shift 
manager made it clear that any form of 
homosexuality was not welcome in the 
store.  
 
Wade made several complaints to 
management, but the comments never 
stopped. Wade reports the experience felt 
like “torture” and caused him extreme 
anxiety – he began to try to change his 
appearance to avoid the abuse. (Interview with 
the Senate HELP Committee Democratic Staff 
12/3/2018). 
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more on avoiding liability than on best practices for reducing or preventing harassment from the 
perspective of a worker. And many H.R. professionals noted the lack of external training resources 
that did not take a legal/compliance approach.142 While compliance-focused trainings may be 
effective in educating workers about the law, EEOC’s Task Force on the Study of Harassment in 
the Workplace cited several studies showing that training may not change attitudes toward 
harassment or behaviors to prevent harassment from occurring in the first place, especially if these 
trainings are conducted without context or follow-up.143  
 
Several industry associations noted they would like to see their industry adopt new types of 
targeted trainings that are prevention-focused. The Pharmaceutical Research and Manufacturers 
of America (PhRMA), for example, explained that unconscious bias trainings may help promote a 
more inclusive workforce; the Associated General Contractors of America (AGC) stated more 
diversity and inclusion trainings are needed in industries where women are disproportionately 
underrepresented; and the American Hotel and Lodging Association (AHLA) referenced bystander 
training as potentially helpful in hotel environments where workers interact with third party 
guests.144  
 
Establishing an inclusive workplace culture is critical to harassment 
prevention efforts.  

 
One theme raised consistently in conversations with the Democratic staff—whether with an 
association, worker, advocate, or company—was that establishing a workplace culture that values 
equal opportunity and does not tolerate discrimination of any kind is a critical component of 
combatting the epidemic of workplace harassment. Strong trainings and policies are important 
prevention tools, but without a robust culture of inclusivity, workers may not trust the policies in 
place or take trainings seriously.145  
 
Harassment proliferates in environments that foster power imbalances. As a result, harassment is 
inextricably connected to workplace culture, diversity, and inclusion. Strong leadership can set the 
standard that harassing behavior is not tolerated. Many industry associations also emphasized the 
importance of intentional diversity and inclusion efforts to recruit women in jobs of all levels 
throughout a company.146 While companies with women in top leadership roles undoubtedly also 

ERIN’S STORY 
 
Erin is a documentary filmmaker who, along with other coworkers, was sexually harassed at 
an advertising company. She says multiple men, including the CEO and vice president of the 
company, would make inappropriate comments about their appearances, such as, “I wish I got 
in early enough to look up your skirt” and “I almost broke my neck looking at you.” Erin stopped 
wearing dresses and skirts to work and stopped speaking up in meetings; she says she could 
no longer be herself. While the advertising company did have a Human Resource Department, 
Erin says she did not consider reporting because the company was so permeated with a 
culture that accepted this type of behavior – she believed that reporting would not matter. 
(Interview with the Senate HELP Committee Democratic Staff, 11/26/2018). 
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face harassment, research indicates that companies led by diverse teams have stronger workplace 
culture with less discrimination and harassment.147 Studies of harassment, including in the 
military, have found that harassment is particularly pervasive in hierarchical, male-dominated 
organizations.148 Another study found that men tend to have a more difficult time recognizing 
sexism or unfair treatment based on sex.149  
 
According to some experts, soliciting anonymous or confidential feedback through “climate 
surveys” is a potential tool to assess whether the company has created an appropriate, inclusive 
workplace culture.150 These surveys can provide employers with feedback so that management 
understands whether the policies and practices they have put in place are effective and taken 
seriously. Over time, these data collection efforts can provide invaluable insights including 
answers to questions such as:  
 

• What are the most common types of harassment experienced by workers?  
• Which workers are experiencing harassment more frequently?  
• Do workers know how to identify harassment?  
• Do workers know how to report harassment if they experienced it or saw it occurring? 
• Would workers feel comfortable reporting if they experienced harassment?  
• What barriers do they encounter to reporting? 

  
Unfortunately, many employers are reluctant or unable to survey their workers to understand any 
ongoing issues with workplace harassment. In a number of conversations with Democratic staff, 
legal liability was raised as a key reason that some employers may be unwilling to survey their 
own employees about harassment in the workplace. Other barriers that employers have cited are 
the lack of staff, time, and financial resources needed to develop and implement an effective 
survey—especially for smaller companies without large human resources operations.  
 
 
Expanding Protections and Enforcing Worker Rights  

 
 
Policymakers should strive to prevent harassment in the workplace, but they should also do more 
to ensure workers and employers can effectively address harassment when it does occur. One of 
the most critical tools workers can use to address workplace harassment is the legal framework 
that Congress passed to prohibit workplace discrimination, including harassment. While enacting 
federal anti-discrimination laws was a giant step forward, millions of workers are not covered by 
their protections, leaving them with little legal recourse and little leverage to ensure employers 
address harassing behavior. Even the workers who are covered by federal law struggle to 
effectively assert their right to be free from harassment at work.  
 
A review of federal case law and conversations with attorneys, advocates, and workers revealed a 
number of issues that should be addressed in order to strengthen the EEOC’s ability to enforce 
federal law and strengthen workers’ ability to hold their employers accountable. This section of 
the report will consider the barriers the justice system creates for workers bringing claims of 
harassment and the reforms that are needed to ensure workers are able to access justice and assert 
their rights.  
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Independent Contractors and Interns  
 
Currently, there are millions of vulnerable interns and independent contractors in the workplace.157 
Federal anti-discrimination laws only protect workers who are legally recognized as “employees.” 
Workers who are classified as independent contractors, including many home health care workers 
and domestic workers, are often not considered employees and are not protected by the federal 
anti-discrimination laws.158 Many interns similarly are not protected by these laws because they 
are not classified as employees.159  

In order to address this loophole that leaves millions of workers not covered by federal anti-
discrimination laws, some states have extended protections to interns, independent contractors, 
and others who are left behind. At least seven states, including California, Connecticut, Delaware, 
Maryland, New York, Oregon, and Vermont, and Washington, D.C. have extended protections 
against both harassment and discrimination to unpaid interns.160 Texas and Illinois extend 
protections against sexual harassment to unpaid interns.161 Kansas extends protections to interns 
who work for the state government, but not to interns who work for private employers.162 At least 
six states, including California, Minnesota, New York, Pennsylvania, Vermont, and Washington, 
have extended protections to independent contractors.163  
 
LGBTQ Workers  
 
The EEOC has made clear that LGBTQ workers are already protected against discrimination on 
the basis of sexual orientation and gender identity under Title VII because sexual orientation and 

ANGELA’S STORY 
 
Angela is a freelance professional who provides beauty services like hair, makeup, and 
grooming to actors and models. As the only African-American professional at her former 
agency, Angela worked hard to develop a diverse portfolio that featured clients typically 
underrepresented in the entertainment and advertising industry.  
 
A few years ago, Angela’s former agent started to verbally harass her, for example yelling 
“f*ck, you’re black” when he was unhappy with her work, telling her to “keep a smile on her 
face” so clients did not “think she’s a black b*tch,” and telling her to take down a photo on the 
agency website so that clients would not know she was black. When she complained, her 
agent would punish her by cancelling bookings.  
 
Angela wanted to quit, but relied on her agent for contacts and clients and was worried she 
would be unable to make a living if she left. After putting up with the verbal abuse for over a 
year, Angela’s emotional health began to suffer, and she quit. Angela struggled to rebuild on 
her own, drawing on her savings while she recruited a client base from scratch. 
 
If Angela was protected by federal anti-discrimination laws, she may have been able to bring 
a claim against her former agent for harassment and discrimination on the basis of race. But 
because she was not an employee, federal law did not protect Angela. (Interview with the Senate 
HELP Committee Democratic Staff, 11/24/2018) 
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EEOC are substantially shorter than the statutes 
of limitations for other workplace protections 
and discrimination claims.181 For example, the 
Supreme Court determined a four-year statute 
of limitations applies to Section 1981, which 
outlaws certain types of discrimination based on 
race.182  
 
According to Barbara Wahl, a partner at the law 
firm of Arent Fox, the short statute of 
limitations is one of the largest challenges 
workers can face when asserting sexual 
harassment claims against their employers. She 
explained that “many women from other 
workplaces have conferred with me about 
alleged inappropriate conduct in their working 
situations, but they have one thing in 
common—they are outside the window to file 
with EEOC.”183 In addition to workers being 
confused about timelines or not knowing that 
they needed to file with the EEOC, experiencing harassment can lead survivors to feel angry, 
fearful, humiliated, guilty, shameful, powerless, and betrayed.184 Furthermore, many survivors 
experience physical and emotional challenges after harassment, which can make the short timeline 
to decide to launch a formal process additionally burdensome.185 As Alexis Ronickher, a partner 
at the law firm of Katz, Marshall, and Banks, explained, “[h]arassment is disempowering and 
emotionally devastating. Three hundred days is not enough time for many harassment victims to 
sufficiently recover emotionally to move forward with their claims.”186 
 
Federal courts have narrowed the scope of legal protections for 
workers.  
 
While federal anti-discrimination laws passed by Congress provide the basis for federal protections 
against harassment as a form of discrimination, federal courts have played a critical role in 
outlining the definitions of harassment and the type of conduct that is significant enough to be 
considered unlawful discrimination. Over the course of the past 30 years, federal courts have 
weakened some key aspects of federal anti-discrimination laws with rulings that have narrowed 
the scope of federal protections, contrary to Congressional intent. As a result, fewer workers have 
been able to successfully bring employment discrimination claims and prevail in those lawsuits. 
Three areas that have come under particular criticism from workers and civil rights attorneys 
include the scope of what constitutes hostile work environment harassment, the definition of a 
supervisor, and the standard of proof for proving retaliation claims. 
 
Severe or Pervasive Harassment 
 
Over time, some federal courts have created too high a bar to prove hostile work environment 
harassment. The Supreme Court found in Meritor Savings Bank, FSB v. Vinson that harassment 

NINA’S STORY 
 
Nina used to be a singer in a band – until 
her band manger started sexually 
harassing her. He continually made 
inappropriate remarks, including about 
how other managers found her attractive, 
and groped her. Ultimately, Nina had to 
leave the band in order to get away from 
his behavior. Her vocals were removed 
from a song used on a hit television show, 
and her career was derailed. Nina says the 
experience was extremely emotionally 
disturbing and she continues to deal with 
the impact on her life. She says she 
“changed career paths after losing 
confidence in my skills due to the abuse, 
and the loss of safety and career support.” 
(Interview with the Senate HELP Committee 
Democratic Staff, 11/25/2018). 
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Definition of Supervisor 
 
Another area that has raised concerns is whether the definition of supervisor is adequate to capture 
the reality of power dynamics in the modern workplace. Whether a worker is harassed by a 
supervisor or by someone who is not a supervisor (for example, a coworker) matters in the 
determination of the level of liability an employer bears. When a supervisor is the one perpetrating 
the harassment and the harassment results in a tangible employment action such as termination or 
demotion, employers are automatically liable, or, where the supervisor’s harassment created a 
hostile work environment, the employer must prove that it took effective steps to prevent and 
remedy harassing conduct.190 But when the harasser is a coworker or other non-supervisory 
worker, or a third party like a customer, a worker must show the employer knew or should have 
known of the discrimination and failed to adequately address it.191 Proving such negligence is 
difficult, and imposes a higher evidentiary burden on the employee. 
 
The primary Supreme Court case defining the role of supervisor is Vance v. Ball State 
University.192 In that case, the Supreme Court found a coworker is only a supervisor if that 
individual has the power to hire, fire, promote, or reassign the worker to a job with different 
responsibilities.193 If the harasser merely directs the daily work of the complaining worker, or has 
a supervisory role that does not involve decision-making power over the particular worker, then 
the harasser cannot be considered a supervisor for the purpose of the employer’s liability.194 Due 
to the narrow definition of “supervisor” adopted in Vance, the lower standard of employer liability 
—and the higher burden of proof on plaintiffs—now governs harassment by a wide range of bosses 
and senior employees within a workplace who often have the ability to assign shifts and overtime, 
schedule break time, and provide direct supervision, but do not have the power to hire or fire.195 
 
Standard of Proof for Claims of Retaliation  
 
Supreme Court decisions have also made it inappropriately difficult for workers with 
discrimination claims to prevail in court on charges of retaliation.196 Federal anti-discrimination 
laws prohibit employers from retaliating against workers for opposing discriminatory practices 
such as harassment.197 This means that an employer may not punish or take an “adverse action” 
against a worker for engaging in protected activity like filing a complaint, cooperating with an 
investigation about harassment, or opposing behavior that he or she believes is unlawful.198  
 
Unlike claims of discrimination—in which bias need only have been a “motivating factor” in the 
employer’s adverse decision—workers must show “but-for” causation in order to prove claims of 
retaliation.199 In other words, workers must show that their employers would not have taken 
adverse action against them but for their protected activity, and an employer can escape liability 
for retaliatory action if the employer can point to alternative reasons for taking adverse action 
against the worker. As a result, it is more difficult for workers to prove claims of retaliation than 
other claims under federal anti-discrimination laws. This is particularly problematic because 
retaliation is pervasive in cases of workplace harassment claims.  
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Nondisclosure agreements and forced arbitration can block justice for 
survivors and inhibit prevention efforts. 
 
Employers have used contracts to silence workers and prevent transparency. There are two primary 
forms of agreements that are frequently cited as problematic: nondisclosure agreements (NDAs) 
and forced arbitration agreements (sometimes referred to as “mandatory arbitration”). While 
NDAs and arbitration can be used to resolve claims fairly if workers are free to choose when and 
how to agree to them, too often workers are given no choice but to agree to these provisions or 
forgo employment, usually against their own interests.  
 
Nondisclosure Agreements  
 
An NDA, also known as a confidentiality agreement, is a legal agreement between parties 
prohibiting disclosure of certain confidential information. While companies traditionally have 
used NDAs to protect trade secrets and other highly confidential company information, courts have 
allowed employers to forbid public disclosure of employer misconduct in NDAs only so long as it 
did not violate public policy interests, particularly in the context of reporting crime and ensuring 
public safety.200 There are two types of NDAs commonly at issue in harassment cases: 1) “pre-
employment NDAs” that workers must sign before they begin employment, and 2) NDAs that are 
specific to a settlement and prevent a worker from speaking about harassment after it occurs.201  
 
The consequences of violating an NDA can be severe: employers can fire or discipline workers, 
survivors can be forced to pay back any money received in a settlement, and workers can be held 
personally liable for money damages to the employer, which is especially harmful to low-wage 
workers.202 These consequences can have a chilling event on workers discussing harassment or 
other forms of discrimination and prevent serial abusers from being exposed. It is important to 
note that workers have a right under the National Labor Relations Act to discuss their working 
conditions, including occurrences of sexual harassment.203 
 
Seven states have limited or prohibited forms of nondisclosure provisions that silence sexual 
harassment survivors (Arizona, California, Maryland, New York, Tennessee, Vermont, and 
Washington).204 Washington State law prohibits employers from requiring employees to sign, as 
a condition of employment, an NDA preventing them from “disclosing sexual harassment or 
sexual assault occurring in the workplace, at work-related events coordinated by or through the 
employer, or between employees, or between an employer and employee, off the employment 
premises.”205 The law permits confidentiality provisions in settlement agreements between 
employers and employees, allowing survivors to negotiate the information that should remain 
confidential as a condition of a settlement.206 
 
Forced Arbitration 
 
Forced arbitration refers to a requirement that workers individually arbitrate any legal disputes 
with the employer, rather than suing in court.207 These provisions are often in the fine-print of an 
employment contract that workers are required to sign in order to accept a job, resulting in many 
workers being unaware they are bound by arbitration clauses until they experience harassment or 
discrimination and attempt to file a lawsuit.208 The Economic Policy Institute estimates that more 
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many cases will not even cover pretrial expenses, is 
beyond the capacity of most family budgets.215 In 
addition to cost, the most common reasons cited by 
low-income families for not seeking help include 
believing they can handle the problem on their own 
or failing to identify the problem as a legal problem 
a lawyer could help solve. 216 As a result of these and 
other factors, low-income families seek help for only 
about one in every five legal issues they face, 
including for only about 19 percent of employment-
related legal issues.217  
 
Federally Subsidized Legal Services  
 
The primary source of federal funding to provide 
legal assistance to low-income families in need of an 
attorney for a civil need, like most workplace 
harassment claims, is LSC. Individuals whose 
annual income is at or below 125 percent of the 
Federal Poverty Guidelines qualify for legal services 
through LSC, which in 2017 was $15,175 for an 
individual and $31,375 for a family of four.218 Such 
low thresholds serve to severely restrict the number 
of individuals and families in need who are provided these important services, and those who make 
more than the eligibility threshold may still struggle to afford legal help. Moreover, in 2017, only 
28 to 38 percent of eligible legal needs brought to LSC grantees were addressed fully.219 As a 
result, there is vast unmet need for legal assistance in civil complaints, including workplace 
harassment.  
 
Democratic staff analyzed data provided by LSC, which are available in Appendix IV. The data 
provided by LSC show that grantees are only handling a small fraction of employment claims in 
most states due to limited resources and competing priorities.220 Nationwide, LSC’s 133 grantees 
serving low-income Americans closed only about 2,000 employment discrimination cases last 
year.221 In 34 states and Washington, D.C., grantees closed fewer than 30 employment 
discrimination cases.222 In 10 states and Washington, D.C., the percentage of all employment 
discrimination cases was less than 10 percent of the total employment cases closed by LSC 
grantees; in contrast, in six states, employment discrimination cases made up at least half of the 
total employment cases closed.223  
 
Private Firms and Damages  
 
In addition to LSC, some workers receive legal assistance from private lawyers who may receive 
incentives to take on harassment cases even when a worker cannot pay upfront. Under these pay 
structures, often known as contingency-fee arrangements, the lawyer may waive most of their 
hourly fee in exchange for receiving a percentage of the worker’s damages if the case settles or if 
the worker wins at trial. However, because some awards in harassment cases are calculated based 

WENDY’S STORY 
 
Wendy worked as a nanny for multiple 
families as part of a nanny-share 
agreement. Every morning, the dad of 
one of the families would exit the 
shower and try to start a conversation 
with Wendy. He would linger around 
the house, in various stages of 
undress. Wendy found his behavior 
“completely inappropriate.” Wendy 
knew that if she left the job she would 
lose the income from all of the 
employers in the nanny share, so she 
decided to tolerate the behavior as 
long as possible. She says, “I felt like 
it would be very detrimental for my 
family’s well-being to take a loss of the 
job, so I tolerated it […].“ Wendy says 
she felt “powerless” and did not know 
where to go for help. (Story submitted to 
the Senate HELP Committee Democratic 
Staff, 11/19/2018). 
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Multiple states have successfully lifted or 
allowed for higher damages caps in order 
to provide greater compensation for 
survivors of harassment and to help 
incentivize the private bar to take on 
claims of workers who cannot afford to 
hire an attorney. For example, states 
including California, Hawaii, 
Massachusetts, New Jersey, Ohio, 
Oregon, Vermont, and West Virginia do 
not follow Title VII’s limitations on 
compensatory and punitive damages.226 
 
 
Recommendations 

 
 
After an extensive review of the issue of harassment in the workplace, the Democratic staff of 
the Senate HELP Committee make two sets of recommendations to further understand and 
address workplace harassment, as well as expand legal protections for survivors of harassment 
and discrimination in the workplace:   
 
The Federal Government and Employers Must Do More to Understand and Prevent 
Harassment. 
  
Recommendation 1: More research must be done to assess the prevalence of harassment in 
various workplaces and determine the most effective strategies for harassment prevention. 
As the EEOC’s Task Force on the Study of Harassment in the Workplace has noted, employers 
and policymakers alike need more information about the prevalence of harassment in the 
workplace, as well as what efforts are most effective in preventing workplace harassment from 
occurring. The federal government should conduct a nationally representative prevalence survey, 
as well as commission studies and provide grants to researchers focused on assessing effective 
prevention mechanisms.  
 
Recommendation 2: The EEOC, non-profits, and advocacy groups should expand efforts to 
educate workers about their rights and other harassment prevention efforts. Despite the 
increased awareness surrounding issues of workplace harassment, workers across industries and 
workplaces are often too afraid to report out of fear of retaliation or are unaware of their rights to 
a safe and equal working environment altogether. The EEOC, non-profits, and advocacy groups 
should invest more resources in outreach and education in order to increase public awareness about 
what constitutes harassment, assist workers to report, and ensure employers are aware of existing 
prevention efforts and best practices.  
 
Recommendation 3: Employers should adopt and implement workplace harassment and 
discrimination policies and practices based on best practices. Employers should maintain 
easily accessible and understandable harassment policies. These policies should be clearly 

“One client of mine was sexually assaulted at a 
work function. Because her employer had fewer 
than 101 employees, the most she can receive 
from bringing a harassment claim is $50,000 – 
which was less than half of what her employer 
spent on the bar tab for the event the night of the 
assault. Few people will choose to bring invasive, 
stressful, years-long litigation for that amount 
and few employers would take corrective action 
to avoid the threat of such a minor penalty.”  
– Partner at Katz, Marshall, and Banks 
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articulated to workers, consistently reviewed and revised when necessary, and be available in 
different locations and formats and to individuals who speak a language other than English, 
workers with disabilities, and teenage workers. The policies should follow best practices, including 
offering workers multiple pathways to report harassment, setting up a fair and prompt internal 
investigation process, and explaining potential methods of resolving complaints. The policies 
should explicitly include descriptions of how retaliation is prohibited to ensure that workers are 
aware of their rights and to encourage workers to report. 
 
Recommendation 4: Employers should train workers, including supervisors, on how to 
prevent and address harassment and should assess their workplace climates. Employers 
should conduct training for their workers about what type of behavior is prohibited in the 
workplace and how workers can alert their employers about potential issues that arise. Employers 
should have a supervisor-specific training that instructs supervisors about how to identify risk 
factors for harassment and appropriately intake a harassment complaint. Employers should include 
bystander training, unconscious bias training, or other forms of training to enable workers to 
examine their own attitudes and proactively address inappropriate behavior when it occurs. 
Training should be designed using best practices in adult learning and organizational behavior 
change—not merely designed to reduce the liability of the employer. Along with strong training, 
establishing a workplace culture that values equal opportunity and does not tolerate discrimination 
of any kind is a critical component of combatting the epidemic of workplace harassment. 
Employers should assess their workplace climates, including by utilizing climate surveys, in order 
to better design and implement prevention efforts. 
  
Recommendation 5: The EEOC should promulgate industry-specific recommendations for 
preventing and addressing harassment. The EEOC should identify industries with the highest 
rates of harassment and the factors that may contribute to the high rates of such behavior in those 
workplaces. The EEOC should provide guidance on methods to reduce the incidence of harassing 
behavior in their workplaces for employers in industries with high rates of harassment.  
 
Recommendation 6: Congress should eliminate the tipped minimum wage. When workers rely 
on tips in order to support their families, they are at risk of harassment at work. The subminimum 
tipped wage and resulting reliance on tips pressure workers to choose between their economic 
security and speaking out about harassment they experience on the job. Congress should eliminate 
the tipped minimum wage to end workers’ economic reliance on customers, which too often 
includes some customers who take advantage of the situation and harass workers.  
 
Recommendation 7: Congress should strengthen workers rights’ to join unions, bargain 
collectively, and act together against harassment. Through unions, collective bargaining, and 
collective action, workers can reduce the power imbalances that often facilitate harassment. Union 
workers can win contractual protections against sexual harassment that exceed legal requirements. 
Congress must strengthen workers’ rights and remedies under the National Labor Relations Act 
(NLRA) to make these protections real and meaningful for more workers. 
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Protections in Current Law are Inadequate—Congress Must Expand or Restore Protections to 
Enable Workers to Enforce their Right to a Workplace Free of Harassment, And Workers 
Must Have Multiple Avenues to Access Support for Filing Claims to Enforce their Civil 
Rights. 
 
Recommendation 8: Congress should expand protections against workplace harassment to 
cover workers at small businesses, independent contractors, interns, and similarly situated 
workers. Neither the size of an employer’s business nor the specific status of one’s employment 
relationship should determine whether an individual is protected from discrimination and 
harassment in the workplace. Congress should expand protections to cover independent 
contractors, interns, and others who perform work but are often not legally recognized as 
employees. All people, no matter their race, national origin, disability, religion, sex, sexual 
orientation, gender identity, or age should be protected by federal anti-discrimination laws. At the 
same time, Congress should consider how to ensure small employers have the resources necessary 
to prevent and address harassment and discrimination when incidents occur, consistent with 
research and best practices.  
 
Recommendation 9: Congress should clarify that LGBTQ workers are protected from 
workplace harassment and discrimination because sexual orientation and gender identity 
are covered under the prohibition on sex discrimination. Too many LGBTQ workers face 
harassment and discrimination in the workforce. While the EEOC and several federal courts have 
clearly stated that Title VII’s protection against sex discrimination encompasses sexual orientation 
and gender identity harassment and discrimination, others—including the Trump 
Administration—have argued for a narrower interpretation of sex discrimination that fails to 
protect LGBTQ workers. Congress should make clear that no worker should be discriminated 
against or subjected to harassment because of their sexual orientation or gender identity.  
 
Recommendation 10: Congress should ensure that protections are not unreasonably limited 
by narrow definitions of what constitutes harassment. In the more than 50 years since the Civil 
Rights Act was passed, federal courts have interpreted Title VII and other federal anti-
discrimination laws in ways that have narrowed the scope of protection for workers and have made 
it more difficult to prove some harassment claims. Congress should clarify its intent in passing 
these statutes by making clear what types of behavior constitute hostile work environment 
harassment, define supervisor in a manner that reflects the power dynamics of the modern 
workplace, and make clear that any retaliatory motive for taking a harmful action against a worker 
who filed a claim of harassment undermines the purpose of the anti-discrimination statutes and is 
unlawful. 
 
Recommendation 11: Congress should extend statutes of limitations to bring workplace 
harassment claims. Congress should extend the amount of time that a worker who has 
experienced harassment has between the incident and deadline for initiating a formal process with 
the EEOC. The current 180 or 300 day timeframe is too short given the complex psychological, 
social, and legal factors that workers must consider when determining whether to bring a formal 
complaint against their employer. Congress should also harmonize the time limits for workers in 
the federal government and in the private sector, both to make the process less confusing and to 
eliminate additional barriers placed on federal workers. 
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Recommendation 12: Congress should prohibit mandatory arbitration and pre-employment 
nondisclosure agreements.  Congress should prohibit nondisclosure agreements that workers are 
forced to sign upon taking a job that prospectively prevent disclosure of workplace issues. The 
decision about when to stay silent about harassment should be in the hands of the survivor. 
Congress should also prohibit employers from using mandatory arbitration and should ensure 
workers have the right to pursue justice together in court. Employers should not be permitted to 
use their superior bargaining power to force workers out of court or stop them from joining together 
to seek justice collectively. 
 
Recommendation 13: Congress should ensure workers have access to legal assistance to 
bring workplace harassment claims. Congress should explore new ways to ensure workers, 
including low-income workers, who need assistance to assert their rights under federal law have 
the support they need. When workers are unsure of their rights, lack the information to find help, 
cannot afford an attorney, struggle to understand the EEOC reporting system, or face other barriers 
to bringing claims under federal law, the effectiveness of federal anti-discrimination laws are 
undercut. Congress should address existing caps on damages that can prevent survivors from 
receiving appropriate redress for harassment claims and that can disincentivize private attorneys 
from taking on cases.  
 
Recommendation 14: Congress should support a nationwide system of non-profit, mission-
driven organizations to advocate for workers in the Courts, before administrative 
proceedings, and before state legislators. Congress should support advocacy and legal assistance 
to non-profit organizations that support and advance the rights of workers at the federal, state, and 
local levels. State law has played an important role in strengthening the rights of workers to be 
free from harassment in the workplace. However, few federal resources have supported this work. 
Congress should develop systems and support these systems to create multiple avenues for workers 
to enforce their rights. By taking this action, Congress will strengthen the effectiveness of federal 
anti-discrimination laws and state and local laws that extend beyond federal protections.  
 
 
Conclusion 

 
 
The #MeToo movement has empowered women and men to come forward and demand justice for 
the discrimination they have too long endured. The movement offered a critical opportunity to 
recognize the limits of past efforts to prevent and address harassment in the workplace, and it is a 
call to action to ensure workers across all industries are free from harassment and have avenues to 
fight it if it occurs.  
 
The HELP Committee Democratic staff’s conversations with workers, law professors, legal 
experts, advocacy groups, research organizations, labor unions, industry associations, and federal 
departments have produced valuable lessons. They have illustrated where current policies fall 
short, and they have offered ideas for areas where federal policymakers can take steps to better 
understand and prevent harassment, while also providing workers with the tools they need to hold 
employers accountable.  



42 
 

 
If implemented, the report’s recommendations would meaningfully advance the current 
understanding of the prevalence of workplace harassment, provide employers with tools to 
implement effective anti-harassment policies and trainings, and provide workers in a variety of 
workplaces with the protections and tools they need to combat harassment. Yet, recognizing that 
workplaces vary dramatically—by industry, geography, size, and many other factors—means also 
recognizing there is not one solution to preventing and addressing all workplace harassment.  
 
This report is meant to contribute to conversations about the current landscape and opportunities 
for change. It is not the start of those conversations, nor should it be the end. 
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Appendix 
 

 
Appendix I: Letters to Associations. This appendix includes letters sent by Senator Murray to 
17 industry associations, as well as the written responses and documents produced by the 
association that chose to respond in writing. The 17 industry associations include:  

 
• American Hotel and Lodging Association (AHLA) 
• American Farm Bureau Federation (AFBF) 
• Associated Builders and Contractors (ABC) 
• Associated General Contractors of America (AGC) 
• Biotechnology Innovation Organization (BIO) 
• Chamber of Commerce 
• HR Policy Association 
• Internet Association 
• National Association for Home Care and Hospice (NAHC) 
• National Association of Manufacturers (NAM) 
• National Restaurant Association (NRA) 
• National Retail Federation (NRF) 
• National Venture Capital Association (NVCA) 
• Pharmaceutical Research and Manufacturers of America (PhRMA) 
• Society for Human Resource Management (SHRM) 
• TechNet 
• Worldwide Cleaning Industry Association (ISSA) 

 
Appendix II: Letters to Federal Agencies and Responses. This appendix includes letters sent 
by Senator Murray and HELP Committee Democrats to the U.S. Department of Education, the 
U.S. Department of Labor, and the U.S. Department of Health and Human Services, as well as 
the written responses and documents produced from each of the federal agencies.  
 
Appendix III: Equal Employment Opportunity Commission Data. This appendix includes 
data provided by the EEOC to Senator Murray. The EEOC data are divided into three types of 
harassment categories (sexual, non-sexual, and all harassment).  

 
Appendix IV: Legal Services Corporation Data. This appendix includes data provided by LSC 
to Senator Murray.  
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